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Title  47 — Telecommunication 

CHAPTER  I— FEDERAL 
COMMUNICATIONS  COMMISSION 
|  Dockets  Nos.  19995  &  18785;  FCC  75-413] 
PART  0 — COMMISSION  ORGANIZATION 
PART  76— CABLE  TELEVISION  SERVICE 

Network  Program  Exclusivity  Protection 

In  the  matter  of  amendment  of  sub- 
part  F  of  Part  76  of  the  Commission’s 
rules  and  regulations  with  respect  to  net¬ 
work  program  exclusivity  protection  by 
cable  television  systems.  Dockets  Nos. 
19995,  RM-2275  and  RM-2376;  amend¬ 
ment  of  §  74.1103  of  the  Commission’s 
rules  and  regulations  as  it  relates  to 
CATV  systems  with  fewer  than  500  sub¬ 
scribers,  Docket  No.  18785. 

1.  On  April  3,  1974,  the  Commission 
issued  a  Notice  of  Inquiry  and  Proposed 
Rule  Making  in  Docket  19995  to  “review 
our  present  rules  and  policies  on  net¬ 
work  program  exclusivity  and  to  deter¬ 
mine  what,  if  any,  modifications  of  the 
rules  may  be  warranted.”1  These  pro¬ 
ceedings  followed  the  submission  of  & 
Petition  for  Rule  Making  (RM-2275)  by 
the  National  Cable  Television  Associa¬ 
tion,  which  asked  that  rule  making  pro¬ 
ceedings  be  instituted  with  the  design  of 
ultimately  adopting  six  specified  modi¬ 
fications  to  the  network  exclusivity  rules 
as  encompassed  in  §  76.91  of  the  rules.  In 
addition,  we  noted1  that  with  the  comple¬ 
tion  of  the  rule  making  proceedings  of 
Docket  18397 '  our  “basic  regulatory 
structure  for  cable  is  firmly  in  place,” 
thereby  allowing  for  a  re-examination  of 
the  rules  and  policies  which  underlie  the 
exclusivity  rules.  With  the  adoption  of 
this  First  Report  and  Order  in  Docket 
19995,  the  Commission  is  concluding  the 
initial  stage  of  the  first  thoroughgoing 
review  of  the  network  program  exclu¬ 
sivity  rules  since  their  promulgation  in 
1965.* 

As  we  shall  explain  below,  the  com¬ 
pletion  of  Docket  19995  awaits  a  sepa¬ 
rate  consideration  of  the  complex  issues 
present  in  according  appropriate  exclu¬ 
sivity  protection  in  the  Mountain  Time 
Zone.  Some  indication  of  the  significance 
of  this  proceeding  may  be  gathered  from 
the  fact  that  well  over  three  hundred 
separate  formal  comments  and  thousands 
of  letters  have  been  received  by  the 
Commission  during  the  pendency  of  this 
rule  making.4  However,  before  we  address 
the  particular  matters  which  constitute 
the  subject  of  this  Report  and  Order,  we 
believe  a  brief  summary  of  the  develop¬ 
ment  of  our  rules  and  policies  with  re¬ 
gard  to  program  exclusivity  will  provide 
a  useful  frame  of  reference. 

2.  The  nature  and  extent  of  the  po¬ 
tential  economic  effects  of  cable  televi¬ 
sion  on  television  broadcast  stations  have 
been  a  matter  of  concern  to  the  Commis- 


1  FCC  74-335,  *6  FCC  2d  1164  (1974). 

*  See,  generally,  the  Cable  Television  Re¬ 
port  and  Order.  FCC  72-108,  36  FCC  2d  143 
(1972). 

*  See  the  First  Report  and  Order  in  Dockets 
14895  and  15233,  38  FCC  683  (1966). 

*  Parties  filing  formal  comments  In  this 
proceeding  are  listed  In  Appendix  A. 


sion  since  1959.  Our  first  step  in  the 
direction  of  Imposing  program  exclusiv¬ 
ity  rules  was  taken  in  1962,  in  the  case  of 
Carter  Mountain  Transmission  Corpora¬ 
tion,  when  the  Commission  denied  an 
application  for  a  permit  to  install  micro- 
wave  facilities  to  be  used  to  transmit  dis¬ 
tant  television  signals  to  a  cable  system.* 
The  Commission  found  that  the  pro¬ 
posed  service,  by  providing  a  cable  sys¬ 
tem  with  distant  signals  which  dupli¬ 
cated  the  programming  of  the  only  local 
television  station,  would  have  a  suffi¬ 
ciently  adverse  economic  impact  on  that 
station  to  cause  its  demise.  After  weigh¬ 
ing  the  benefits  to  be  derived  from  the 
cable  system’s  improved  facilities  against 
the  potential  loss  of  the  only  local  broad¬ 
casting  service,  the  Commission  deter¬ 
mined  that  the  proposed  operations 
would  not  be  in  the  public  interest.  How¬ 
ever,  the  microwave  application  was  de¬ 
nied  without  prejudice  to  its  being  refiled 
when  it  could  be  shown  that  the  cable 
system  would  carry  the  signal  of  the 
local  station  without  duplication  of  its 
programming.  Following  the  Carter 
Mountain  ruling,  we  instituted  rule  mak¬ 
ing  proceedings  which  resulted  in  the 
adoption  of  the  Commission’s  first  Cable 
Television  Rules,  extending  only  to 
microwave-served  systems.  In  the  First 
Report  and  Order  in  Dockets  14895  and 
15233,  the  Commission  concluded  that  a 
cable  system’s  duplication  of  a  local  tele¬ 
vision  station’s  programming  through 
the  carriage  of  distant  signals  consti¬ 
tuted  unfair  competition  with  broadcast¬ 
ers.  To  equalize  the  conditions  under 
which  cable  systems  and  broadcasters 
competed,  and  to  ameliorate  the  risk  that 
Cable  television  would  have  a  future  ad¬ 
verse  economic  impact  on  television 
broadcasting  service,  we  adopted  manda¬ 
tory  signal  carriage  and  program  exclu¬ 
sivity  rules  for  microwave-served  cable 
systems. 

3.  One  year  later,  we  released  our  Sec¬ 
ond  Report  and  Order  in  which  the  Com¬ 
mission  asserted  jurisdiction  over  all 
cable  systems  and  adopted  more  compre¬ 
hensive  roles  and  regulations  to  govern 
their  operation.*  The  program  exclusivity 
provisions  of  the  1966  rules  required  that 
a  cable  system  located  within  the  Grade 
B  or  higher  priority  contour  of  a  tele¬ 
vision  station,  upon  request  of  the  sta- 
tiort  licensee  or  permittee,  maintain  the 
station's  exclusivity  as  a  program  outlet 
against  lower  priority  or  more  distant 
duplicating  signals  on  the  same  day  as 
the  program  broadcast  by  the  station 
(i.e„  same-day  non-duplication  protec¬ 
tion).  Priorities  under  this  role  were  as¬ 
signed  on  the  basis  of  television  stations’ 
predicted  signal  strength  contours, 
which,  from  highest  to  lowest  were  Prin¬ 
cipal  Community,  Grade  A,  Grade  B,  and 
a  fourth  priority  for  television  transla¬ 
tor  stations  with  100  watts  or  higher 


*  Carter  Mountain  Transmission  Corp.,  32 
FOC  450  (1962),  aff’d  sub  nom.  Carter  Moun¬ 
tain  Transmission  Corp.  v.  FCC,  321  F  2d  358 
(D.C.  Cir.  1963),  cert,  denied,  375  UA  951 
(1963). 

•  Second  Report  and  Order  (n  Dockets 
14895,  15233  and  15971,  2  FOC  2d  725  (1966). 


power  licensed  to  the  community  of  the 
cable  system.  Two  years  after  the  release 
of  the  Second  Report  and  Order,  the 
Commission  launched  an  inquiry  into  the 
long-range  development  of  cable  televi¬ 
sion  service,  which  resulted  in  the  adop¬ 
tion  of  the  Cable  Television  Report  and 
Order  in  1972.  The  network  program  ex¬ 
clusivity  provisions  of  the  1972  rules, 
while  generally  reducing  the  period  of  re¬ 
quired  exclusivity  protection  from  same- 
day  to  simultaneous  non-duplication,  re¬ 
tained  all  precedents  and  policies  which 
had  evolved  under  the  previous  non- 
duplication  rules.  One  major  exception 
to  the  reduction  in  the  extent  of  required 
protection  was  adopted  with  the  Recon¬ 
sideration  of  the  Cable  Television  Report 
and  Order,  FCC  72-530,  36  FCC  2d  327 
(1973).  For  stations  in  the  Mountain 
Time  Zone  which  were  licensed  to  com¬ 
munities  not  in  the  first  50  major  tele¬ 
vision  markets,  the  period  of  required 
exclusivity  protection  reverted  to  a  same- 
day  basis. 

4.  Following  the  adoption  of  our  Second 
Report  and  Order  in  1966,  the  Commis¬ 
sion  received  a  large  number  of  petitions 
for  special  relief  from  cable  systems  seek¬ 
ing  waivers  of  the  exclusivity  rules.  In 
order  to  avoid  any  substantial  weakening 
in  the  effect  of  the  rules,  we  required 
a  showing  of  special  hardship  or  unusual 
or  exceptional  circumstances  by  cable 
systems  seeking  exclusivity  waivers.  The 
heavy  burden  of  proof  we  imposed  on 
cable  systems  is  readily  apparent  from 
the  fact  that  a  very  few  waivers  of  the 
exclusivity  roles  have  been  granted  by 
the  Commission  over  a  period  of  nine 
years.  But,  while  we  have  strictly  en¬ 
forced  exclusivity  as  a  general  role,  we 
have  also  recognized  that  cable  systems, 
particularly  small  systems,  encounter 
some  hardship  if  forced  to  comply  with 
the  ^exclusivity  rules.  Therefore,  in  1968, 
we  acted  to  temporarily  relieve  some 
small  systems  from  the  burdens  of  com¬ 
pliance  with  the  rules  by  implementing 
a  modified  procedure  for  processing 
waiver  requests.7  Under  this  procedure. 
Commission  action  was  deferred  in  cases 
involving  cable  systems  having  fewer 
than  500  subscribers,  on  the  grounds  that 
such  systems  would  be  least  likely  to 
have  any  substantial  adverse  economic 
impact  on  broadcasters  and  would  be 
most  likely  to  present  persuasive  cases  of 
hardship  that  would  warrant  waivers  of 
the  rules.  The  Commission  was  con¬ 
vinced  that  these  small  systems,  being 
usually  one  or  two  man  operations, 
constituted  a  unique  class  and  deserved 
special  consideration  in  deference  to  their 
limited  size  and  resources.  In  the  Re¬ 
port  and  Order  in  Docket  18785,  FCC  74- 
299,  46  FCC  2d  94  (1974),  the  temporary 
waiver  policy  was  adopted  as  an  excep¬ 
tion  to  our  rules.  We  concluded  that 
cable  systems  having  fewer  than  500  sub¬ 
scribers  could  have  only  a  negligible  ad¬ 
verse  impact  on  broadcasters,  and  there¬ 
fore,  should  be  exempted  from  our 
network  program  exclusivity  rules. 


«SM  tht  “TEMPORARY  MODIFICATION 
OF  PROCESSING  PRIORITIES  IN  f  74.1103 
WAIVER  CASES.”  FOC  63-259. 
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5.  Today,  after  examining  the  argu¬ 
ments  and  data  which  have  been  sub¬ 
mitted  In  connection  with  the  present 
proceedings,  we  have  decided  to  amend 
our  Rules  In  the  following  manner: 

(a)  When  a  local  television  station  Is  be¬ 
ing  protected,  the  cable  television  system 
may  carry  the  local  station’s  protected  pro¬ 
gramming  on  all  duplicating  channels  that 
would  otherwise  be  blacked  out  during  pe¬ 
riods  of  non-duplication  protection: 

(b)  The  non-duplication  priorities  which 
have  hitherto  been  determined  by  reference 
to  predicted  signal  contours  are  being  re¬ 
placed  by  rights  to  protection  determined 
with  reference  to  a  fixed  specified  zone  of  36 
miles  In  all  television  markets  and  a  sec¬ 
ondary  zone  of  20  additional  miles  in  smaller 
television  markets; 

(c)  We  have  retained  an  exemption  for 
small  cable  television  systems,  but  this  ex¬ 
emption  will  be  determined  by  the  number 
of  subscribers  served  from  a  headend,  and 
the  overall  exemption  has  been  changed  to 
1,000  subscribers; 

(dX  We  have  modified  the  procedural  as¬ 
pects  of  our  rules,  clarifying  the  rights  and 
obligations  of  broadcasters  and  cable  tele¬ 
vision  operators.  • 

Throughout  the  discussion  which  fol¬ 
lows,  the  terms  “network  exclusivity" 
and  “non-duplication”  have  been  used 
interchangeably.  However,  they  mean  the 
same  thing — the  quality  and  extent  of 
program  protection  accorded  a  local  tel¬ 
evision  station’s  network  programming 
by  a  local  cable  television  system. 

6.  Since  the  Reconsideration  of  the 
Cable  Television  Report  and  Order  was 
adopted,  the  network  exclusivity  obliga¬ 
tions  of  cable  television  systems  and  tele¬ 
vision  broadcasters  operating  in  the 
Mountain  Time  Zone  have  been  gov¬ 
erned  by  a  standard  of  exclusivity  unique 
to  this  area.  The  Reconsideration 
amended  $  76.93(b)  to  accord  Mountain 
Standard  Time  Zone  stations  licensed 
outside  the  first  50  major  television 
markets  “same-day”  protection  against 
duplicating  lower  priority  signals,  as  con¬ 
trasted  with  the  “simultaneous”  protec¬ 
tion  in  force  elsewhere  around  the  nation. 
This  action  was  taken  because  it  ap¬ 
peared  that  the  programming  practices 
followed  by  such  stations  were  so  influ¬ 
enced  by  a  lack  of  uniform  network  pro¬ 
gram  distribution  patterns  that  simul¬ 
taneous  exclusivity  provided  very  little 
protection  to  a  local  station’s  prime  time 
network  programming.  In  view  of  the 
many  protests  which  this  rule  engen¬ 
dered  among  cable  operators  and  cable 
subscribers,  we  asked  for  comments  on 
the  issue  whether  “the  period  of  required 
exclusivity  in  the  Mountain  Standard 
Time  Zone”  should  be  changed.  The  com¬ 
ments  we  have  received  and  analyzed 
have  persuaded  us  that  a  resolution  of 
this  particular  issue  would  be  assisted  by 
oral  proceedings  in  the  form  of  a  panel 
discussion  before  the  Commission.  Con¬ 
sequently,  we  are  severing  consideration 
of  the  matters  Involved  In  the  extent  and 
degree  of  exclusivity  protection  appro¬ 
priate  to  the  Mountain  Standard  Time 
Zone  from  the  matters  deliberated  and 


decided  in  this  Report  and  Order.*  Our 
conclusions  regarding  the  Mountain 
Standard  Time  Zone  will  be  reported  in 
a  subsequent  Report  and  Order  in  Docket 
19995. 

7.  The  present  exclusivity  rules  have 
been  a  constant  source  of  aggravation 
and  irritation.  Cable  operators  contend 
that  the  present  rules  are  unduly  rigid, 
that  they  often  require  the  protection  of 
stations  which  cannot  be  viewed  against 
those  that  can.  The  notifications  received 
from  broadcasters  are  said  to  be  untimely 
and  erroneous.  Additionally,  the  prob¬ 
lems  associated  with  switching  equip¬ 
ment  seem  to  create  illwill  on  the  part  of 
their  subscribers.  Subscribers  are  often 
furious  at  both  the  cable  operator  from 
whom  they  have  been  led  to  believe  that 
full-time  signal  carriage  will  be  provided 
and  the  local  broadcaster  who  requests 
protection.  Other  sources  of  irritation  oc¬ 
cur  when  they  watch  a  channel  carrying 
a  non-pro  tec  ted  station,  only  to  have  the 
next  program  blacked  out,  or  because  of 
switching  errors,  a  program  may  be  clip¬ 
ped  before  completion.  It  is  not  at  all 
uncommon  for  local  governments,  which 
franchise  cable  television  operations,  to 
find  themselves  embroiled  in  such  con¬ 
troversies.  Moreover,  since  the  Commis¬ 
sion  established  a  Cable  Complaint  Serv¬ 
ice  in  the  Cable  Television  Bureau,  the 
volume  of  complaints  registered  with 
regard  to  the  network  exclusivity  rules 
has  far  surpassed  other  categories  of 
subscriber  dissatisfaction.  'In  general, 
broadcasters  have  complained  about  the 
burdens  they  bear  in  notifying  cable  sys¬ 
tems  of  the  programs  they  want  to  have 
protected,  the  attitude  with  which  some 
cable  operators  treat  these  notifications, 
and  the  cumbersome  machinery  of  legal 
enforcement  of  these  rules  by  the  Com¬ 
mission.  It  is  against  this  background 
that  comments  were  solicited  on  the  fol¬ 
lowing  questions: 

1.  Generally,  what.  If  any,  modifications  of 
the  Commission’s  network  program  exclu¬ 
sivity  rules  should  be  adopted? 

2.  Should  a  new  or  modified  system  of 
priorities  or  zones  of  protection  be  established 
for  television  broadcast  stations? 

3.  Can  the  network  program  exclusivity 
rules  be  modified  so  as  to  better  reflect  actual 
viewing  patterns  of  television  signals  avail¬ 
able  off-the-air  In  cable  communities  and, 
thereby,  be  made  more  consistent  with  the 
Commission’s  signal  carriage  rules? 

4.  Should  the  degree  of  exclusivity  protec¬ 
tion  afforded  television  broadcast  stations 
vary  according  to  the  size  of  the  television 
market  In  which  a  cable  system  is  located? 

6.  Should  a  general  exemption  or  other 
form  of  relief  be  provided  for  cable  systems 
located  outside  of  the  specified  35-mlle  zones 
at  all  television  broadcast  stations?  (Defined 
by  $  76.6(f)  of  the  rules.) 

6.  Should  a  higher  priority  or  other  special 
consideration  be  provided  for  television  sta¬ 
tions  located  within  the  same  state  as  a 
cable  system,  as  against  out  of  state  stations? 


■  We  have  Issued  an  Order  establishing  a 
proceeding  In  which  the  issues  of  the  Moun¬ 
tain  Standard  Time  Zone  will  be  aired  In 
a  panel  discussion  before  the  Commission. 
See,  FCC  76-407, - FOC  2d -  (1976) . 


7.  Should  a  general  exemption  be  adopted 
for  cable  systems  having  fewer  than  1,600 
subscribers? 

8.  Should  any  general  exemptions  from  the 
rules  be  baaed  upon  criteria  other  than  sys¬ 
tem  size  (the  number  of  subscribers  to  a 
cable  system,  as  defined  by  |  76.6(a) )  ?  For 
example,  a  formula  based  on  the  total  popu¬ 
lation  of  a  community  could  be  employed, 
whereby  cable  systems  located  In  com¬ 
munities  having  a  total  population  of  8,100  or 
less  would  be  exempted  from  the  rules  re¬ 
gardless  of  the  actual  number  at  system 
subscribers : 

3,100  4-  8.1  persons  per  household  =  1,000 
households. 

1,000  X  60  percent  penetration  =  500 
households. 

9.  Should  the  period  of  required  exclu¬ 
sivity  in  the  Mountain  Standard  Time  Zone 
be  changed? 

10.  Should  cable  systems  be  permitted  to 
carry  a  protected  station  on  a  channel  which 
Is  required  to  be  blacked  out? 

11.  Should  a  cable  system  be  permitted  to 
carry  television  programs  carried  by  tele¬ 
vision  translator  stations  serving  the  cable 
community? 

12.  Should  a  change  In  a  television  station’s 
facilities  give  rise  to  a  requirement  for  pon- 
dupllcatlon  protection? 

13.  What  improvement  can  be  made  In 
the  procedural  aspects  of  the  rules  concern¬ 
ing  timing  and  sufficiency  of  program  notices 
and  schedules  required  to  be  supplied  to 
cable  systems  by  television  stations  request¬ 
ing  exclusivity? 

14.  Should  new  rules  or  procedures  be 
adopted  to  provide  for  the  Imposition  of 
sanctions  by  the  Commission  against; 

a.  Cable  systems  which  fall  to  comply  with 
proper  requests  for  network  program  ex¬ 
clusivity  protection,  or 

b.  Broadcasters  who  fall  to  provide  cable 
systems  with  proper  and  timely  program 
notices. 

What  sanctions.  If  any,  should  be  available 
to  the  Commission? 

16.  Should  existing  waiver  procedures  and 
policies  be  modified? 

In  our  consideration  of  these  issues, 
several  have  been  consolidated  for  pur¬ 
poses  of  discussion  and  disposition. 

General  Comments 

8.  At  this  point,  before  we  consider  the 
many  specific  issues  which  lie  at  the 
heart  of  this  proceeding,  it  is  appropri¬ 
ate  to  take  cognizance  of  the  broad  pol¬ 
icy  statements  expressed  by  the  con¬ 
tending  parties  in  interest,  the  cable  op¬ 
erators  and  the  broadcasters.  We  refer, 
of  course,  to  the  major  trade  associa¬ 
tions  participating  in  Docket  19995.  The 
National  Cable  Television  Association 
(NCTA) ,  National  Association  of  Broad¬ 
casters  (NAB)  and  the  Association  of 
Maximum  Service  Telecasters  (AMST) 
were  generally  in  sharp  disagreement  at 
every  turn.  For  instance,  NCTA  argued 
that  the  non-duplication  rules  should 
be  extirpated  root  and  branch,  that  they 
serve  no  useful  purpose  and  can  no 
longer  be  Justified.  In  contrast,  both  NAB 
and  AMST  urged  that  no  changes  should 
be  made  to  the  present  scheme  of  reg¬ 
ulation,  that  the  current  rules  provide 
an  adequate  balance  between  the  com¬ 
peting  Interests  of  cable  operators  and 
television  licensees. 
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a.  Cable  Television  Interests.  9.  The 
National  Cable  Television  Association, 
Inc.  (NCTA)  states  at  the  outset  that  the 
non -duplication  rules  should  be  abolished 
entirely.  They  argue  that  while  the  Com¬ 
mission  has,  since  the  adoption  of  its 
First  Report  and  Order,  supra,  relied  on 
the  concepts  of  unfair  competition  and 
adverse  economic  impact,  both  of  these 
bases  are  improper  since  they  are  with¬ 
out  factual  or  legal  foundation.  This  ra¬ 
tionale  has  been  nothing  more  than  an 
argument  to  justify  the  economic  protec¬ 
tion  of  television  broadcast  stations.  They 
argue  that  there  has  been  no  evidence 
whatsoever  to  support  the  Commission’s 
allegation  that  duplication  of  network 
programming  will  result  in  substantial 
economic  impact  on  television  broadcast 
stations.  Since  1965  the  period  of  required 
protection  has  been  reduced  from  15  days 
before  and  after  a  protected  program, 
to  same  day,  to  simultaneous  (except  in 
the  Rocky  Mountain  Time  Zone).  None 
of  these  modifications,  however,  have  re¬ 
sulted  in  any  demonstrated  adverse  eco¬ 
nomic  impact  cm  any  local  television  sta¬ 
tion.  With  this  “dramatic  history,”  the 
Commission  should  not  be  dissuaded  from 
establishing  some  relief  to  cable  systems 
in  the  existing  network  program  exclu¬ 
sivity  rules. 

10.  According  to  NCTA,  since  the  ex¬ 
isting  non-duplication  rules  enjoy  no  ra¬ 
tional  basis,  their  continued  imposition 
is  unwarranted.  Administrative  flexibility 
demands  that  the  Commission  periodi¬ 
cally  reexamine  the  precepts  underlying 
its  rules,  and  it  is  argued  therefore,  that 
since  the  underlying  rationales  for  the 
non-duplication  rules  are  invalid,  the 
Commission  should  undertake  to  elimi¬ 
nate  the  non-duplication  regulations  en¬ 
tirely.  NCTA  asks  only  that  the  Commis¬ 
sion  establish  a  policy  which  responds 
to  the  real  needs  of  the  cable  system 
operator,  the  television  broadcaster  and 
the  television  viewing  public. 

11.  NCTA  recommends  that  the  Com¬ 
mission  undertake  a  controlled  test  for  a 
period  of  one  year  to  determine  the  actual 
impact  of  signal  duplication  by  cable  sys¬ 
tems  on  television  broadcasters.  They 
state  that  the  Commission  could  select 
proper  markets  in  which  there  was  sub¬ 
stantial  cable  penetration  and  in  which 
there  is  a  preponderance  of  cable  systems 
with  more  than  1500  subscribers  inside 
television  stations’  35-mile  zones.  During 
this  period,  the  Commission  could  moni¬ 
tor  the  markets  selected  for  the  test. 
NCTA  submits  that  during  the  proposed 
test  the  Commission  could  obtain  neces¬ 
sary  data  in  each  of  the  test  markets  as 
to  the  actual  effects  on  a  local  stations 
audience,  its  advertising  revenues,  and  its 
ability  to  perform  in  the  public  Interest. 
They  go  on  to  say  that  if  the  Commission 
finds  no  substantial  impact  on  those  se¬ 
lected  television  broadcasters  during  this 
test  period,  the  Commission  should  then 
establish  a  total  moratorium  for  its  non¬ 
duplication  rules  for  two  years  during 
which  time  all  cable  systems  would  be 
relieved  of  the  restrictions  on  duplica¬ 
tion  of  permissible  network  signals.  Dur¬ 
ing  both  the  Initial  test  and  the  mora¬ 


torium,  individual  broadcasters  would 
have  the  right  to  obtain  special  relief  if 
an  appropriate  showing  was  made. 

b.  Broadcast  Interests.  12.  Hie  Com¬ 
ments  filed  by  broadcasting  interests 
are  virtually  unanimous  in  their  opposi¬ 
tion  to  any  substantive  changes  in  the 
network  program  exclusivity  rules.  The 
National  Association  of  Broadcasters 
(NAB),  for  example,  submits  that  the 
proposals  advanced  by  NCTA  and  others 
for  reduction  and  eventual  deletion  of 
non-duplication  protection  are  no  more 
than  arbitrary  attempts  to  get  as  many 
cable  systems  as  possible  beyond  the 
purview  of  the  non -duplication  rules,  re¬ 
gardless  of  public  interest  consequences. 
They  argue  that,  unlike  previous  reduc¬ 
tions  in  the  extent  of  non-duplication 
protection  which  have  enabled  the  public 
to  see  programs  at  various  times 
they  are  broadcast,  any  further  reduc¬ 
tions  in  non  -  duplication  protection 
could  not  enhance  the  availability  of 
programming  to  the  public.  If  the  Com¬ 
mission  now  reduces  the  extent  of  non¬ 
duplication  by  riddling  the  rules  with 
further  exemptions  and  meaningless 
priorities  the  public  would  gain  nothing 
and,  in  fact,  would  stand  to  suffer  a  sub¬ 
stantial  loss  in  the  quantity  and  quality 
of  broadcast  television  service  to  which 
it  has  become  accustomed. 

13.  While  they  argue  that  the  reduc¬ 
tion  of  non-duplication  protection  in 
several  small  steps  has  made  the  reduc¬ 
tions  appear  acceptable  due  to  a  mini¬ 
mal  loss  of  protection,  NAB  submits  that 
the  Commission  must  look  to  the 
cumulative  impact  of  both  the  proposed 
reductions  and  previous  reductions  to 
properly  assess  the  effect  of  any  modi¬ 
fications  in  the  rules.  The  marginal  loss 
of  non-duplication  protection  in  any  one 
of  the  proposals  reflected  in  the  ques¬ 
tions  posed  for  comment  might  well  be 
minimal,  but  coupled  with  previous  or 
concurrent  reductions,  the  loss  will  be 
significant.  The  Association  of  Maxi¬ 
mum  Service  Telecasters  (AMST)  states 
that  except  for  the  Mountain  Time  Zone, 
the  only  benefit  that  the  public  would 
receive  from  the  proposed  modifications 
in  the  non-duplication  rules  would  be 
the  ability  to  watch  the  identical 
program  at  the  same  time  on  two  dif¬ 
ferent  stations.  AMST  argues  that 
NCTA,  by  proposing  modifications  in 
this  rule  making  proceeding,  has  abro¬ 
gated  its  obligation  to  comply  with 
the  Consensus  Agreement  of  1972.  They 
suggest  that  those  who  would  weaken 
the  network  non-duplication  rules  must 
be  called  upon  to  demonstrate  why  the 
Commission  and  every  expert  economic 
study  have  been  in  error  for  the 
past  ten  years  in  concluding  that  if 
simultaneous  duplication  of  network 
programs  was  permitted  there  would  be 
serious  audience  fragmentation,  with  re¬ 
sultant  losses  in  quality  as  well  as 
quantity  of  local  free  broadcast  service. 
The  fact  that  television  stations  have 
survived  with  network  non-duplication 
rights  does  not  mean  that  they  would 
survive  without  such  rights. 


14.  The  Commission,  AMST  submits, 
must  be  concerned  not  merely  with  the 
prospect  of  stations  going  off  the  air,  but 
also  with  very  real  prospect  that-  con¬ 
tinued  survival  could  be  achieved  only 
through  drastic  cutbacks  in  expenditures 
for  quality  local  program  service,  and 
that  such  decisions  would  be  necessitated 
by  audience  fragmentation  and  result¬ 
ant  revenue  losses  which  would  occur 
without  network  non-duplication  rights. 
Further,  it  is  argued,  the  issue  is  not 
whether  today’s  cable  systems,  serving 
perhaps  15  percent  of  U.S.  television 
homes,  have  destroyed  television  broad¬ 
cast  service  but  whether  the  anticipated 
cable  operations  of  the  future,  serving 
perhaps  50  percent  or  more  of  the  na¬ 
tion’s  television  households,  will  wreak 
havoc  on  the  television  service  which  the 
rest  of  the  populace  will  then  depend  on 
if  there  was  a  substantial  reduction  in 
network  non-duplication. 

15.  Broadcasters  argue  that  they  will 
incur  a  substantial  loss  in  their  total 
viewing  audience  and  their  advertising 
revenues  if  protection  is  diminished. 
They  state  that  the  Commission  has 
based  decisions  in  rule  making  proceed¬ 
ings  and  in  individual  cases  on  the  prem¬ 
ise  that  network  non-duplication  protec¬ 
tion  would  be  available  (1)  outside  as 
well  as  inside  35-mile  zones,  (2)  against 
’‘significantly  viewed”  overlapping  sig¬ 
nals,  as  well  as  distant  signals  available 
only  via  microwave,  and  (3)  on  “small” 
as  well  as  large  CATV  systems.  The  criti¬ 
cal  point,  it  is  said,  is  that  the  advocates 
of  weaker  exclusivity  rules  must  explain 
why  today’s  circumstances  are  so  radi¬ 
cally  different  from  those  prevailing  in 
1972  and  in  years  past,  when  NCTA’s 
willingness  to  comply  with  network  non- 
du plication  was  repeatedly  reaffirmed. 
In  1972,  in  reducing  protection  to  a 
simultaneous  basis  everywhere  but  the 
Mountain  Time  Zone,  the  Commission 
reasoned  that  this  would  provide  viewers 
with  the  advantage  of  “time  diversity,” 
defined  as  the  opportunity  to  watch  a 
particular  network  program  at  a  different 
hour  on  the  same  day.  AMST  contends 
that  although  the  difference  between 
watching  a  program  at  one  hour  as  op¬ 
posed  to  another  is  a  dubious  benefit  at 
best,  even  this  advantage  cannot  be  cited 
in  support  of  wholesale  exemptions  and 
cutbacks  in  present  network  non-dupli¬ 
cation  rights. 

16.  In  reference  to  the  statement  in  the 
Notice  of  Inquiry  and  Proposed  Rule¬ 
making  in  Docket  No.  19995,  that  the 
Commission  has  been  “continuously 
flooded  with  complaints  and  petitions” 
from  cable  system  operators,  subscribers, 
and  members  of  Congress,  AMST  submits 
that  the  vast  majority  of  these  petitions 
and  a  very  considerable  portion  of  com¬ 
plaints  voiced  by  cable  subscribers  and 
members  of  Congress  have  been  gen¬ 
erated  by  cable  systems  who  have  philo¬ 
sophical  or  other  reasons  to  avoid  com¬ 
pliance  with  the  Commission’s  rules.  It 
is  suggested  that  the  large  volume  of  mail 
received  by  the  Commission  in  this  pro¬ 
ceeding  is  proof  of  the  persistence  of 
cable  lobbying  efforts  but  largely  lrrele- 
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vant  to  the  question  whether  non -dupli¬ 
cation  is  an  appropriate  regulatory 
practice. 

c.  Discussion.  17.  A  regulatory  body 
which  falls  to  examine,  from  time  to 
time,  those  rules  and  policies  which  so 
vitally  concern  the  parties  it  purports  to 
regulate,  can  scarcely  be  said  to  be  serv¬ 
ing  the  public  Interest.  Since  their  adop¬ 
tion  in  1966,  the  non-duplication  rules 
have  been  modified  only  on  a  piecemeal 
and  partial  basis.  However,  the  system  of 
priorities  of  protection,  basic  to  these 
rules,  has  neither  been  revised  or  re¬ 
visited.  Over  the  years,  we  have  acquired 
a  wealth  of  experience  in  the  day-to-day 
administration  of  the  non-duplication 
rules  and  a  surer  grasp  of  their  effect 
upon  broadcasters,  cable  operators  and 
the  public.  The  many  comments  we  have 
received  in  this  proceeding  and  the  many 
complex  Issues  we  have  analyzed  have 
persuaded  us  that  the  exhaustive  review 
of  non-duplication,  which  is  represented 
by  this  First  Report  and  Order,  was  cer¬ 
tainly  warranted. 

18.  Nothing  In  the  comments  we  have 
received  in  this  proceeding  nor  the  Is¬ 
sues  we  have  carefully  analyzed,  has 
convinced  us  that  the  non-duplication 
rules  fail  to  serve  a  useful  purpose:  the 
preservation  of  local  television  service. 
Our  review  of  the  revisions  we  have  made 
to  the  present  non-duplication  rules,  l.e., 
specified  zones  of  protection  and  a  new 
subscriber  exemption  level,  has  con¬ 
vinced  us  that  unrestricted  signal  car¬ 
riage  by  cable  television  systems  would 
have  a  deleterious  effect  upon  local  tele¬ 
vision  stations.  Therefore,  we  shall  not 
abandon  these  rules  as  NCTA  urges.  Our 
task  continues  to  be  an  ongoing  attempt 
to  provide  an  adequate  measure  of  pro¬ 
tection  to  local  stations  while  not  in¬ 
hibiting  the  diversity  and  improved 
reception  which  cable  television  service 
can  provide.  With  the  acquisition  of  ad¬ 
ditional  experience  and  insight,  we  have 
struck  the  balance  at  different  points — 
hence,  the  reduction  in  the  areas  and 
zones  of  protection,  and  the  additional 
revisions  we  adopt  today.  We  do  not  be¬ 
lieve  that  the  NCTA’s  proposal  that  we 
conduct  tests  in  selected  television  mar¬ 
kets  will  serve  a  useful  purpose ;  there  is 
sufficient  information  available  to  us  on 
which  we  can  make'a  Judgment  now. 

19.  Similarly,  we  believe  the  broad¬ 
cast  interests  overstate  their  case  when 
they  argue  that  a  further  reduction  in 
the  reach  of  non-duplication  protection 
will  not  benefit  the  public.  The  revisions 
we  are  adopting  should  certainly  remove 
many  of  the  more  objectionable  conse¬ 
quences  of  our  rules.  If  we  can  eliminate 
or  alleviate  some  of  the  constant  sources 
of  subscriber  irritation,  then  it  would 
seem  that  the  public  interest  is  served. 
It  should  be  borne  in  mind  that  cable 
television  systems  often  extend  a  sta¬ 
tion’s  programming  to  audiences  which, 
for  various  reasons,  are  beyond  the  nor¬ 
mal  reach  of  a  station’s  signal.  There¬ 
fore,  taking  steps  to  improve  the  system’s 
service  should  benefit  many  parties.  We 
believe  the  changes  to  those  rules  should 
alleviate  the  expressed  concerns  of 


broadcasters  that  the  cumulative  impact 
of  our  revisions  will  produce  devastating 
results.  In  many  instances,  stations 
which  have  never  been  able  to  acquire 
protection  will  now  be  entitled  to  it.  Also, 
by  utilizing  a  “headend”  concept,  rather 
than  the  “community”  standard  to  de¬ 
termine  when  our  new  exemption  for 
smaller  cable  television  systems  will  ap¬ 
ply,  the  rules  will  be  more  equitable  in 
their  application. 

20.  The  1972  Consensus  Agreement 
among  copyright,  cable  and  broadcast 
interests  is  no  impediment  to  our  reex¬ 
amination  of  the  non-duplication  rules. 
This  agreement  ’  makes  only  the  follow¬ 
ing  reference  to  these  rules: 

The  same-day  exclusivity  now  provided  for 
network  programming  would  be  reduced  to 
simultaneous  exclusivity  (with  special  re¬ 
lief  for  time  zone  problems)  to  be  provided 
In  all  markets. 

Additionally,  we  addressed  the  impact  of 
the  Consensus  Agreement  in  the  Cable 
Television  Report  and  Order  and  con¬ 
cluded  that: 

In  all  other  respects — for  example,  the  de¬ 
tails  of  network  and  syndicated  program¬ 
ming  exclusivity  protection,  leap-frogging, 
the  significant  viewing  standard,  the  defini¬ 
tion  of  signals  that  must  be  carried — the 
Commission  retains  full  freedom,  and,  indeed, 
the  responsibility  to  act  as  future  develop¬ 
ments  warrant.1* 

21.  Finally,  we  cannot  agree  with 
AMST  that  the  large  volume  of  mail  the 
Commission  has  received  in  the  proceed¬ 
ing  is  only  the  result  of  Intensive  lobby¬ 
ing  efforts  and  reflects  no  underlying  de¬ 
mand  for  revision  to  our  rules.  We  invited 
everyone  to  give  us  their  views,  and  we 
believe  there  are  sufficient  grounds  to 
conclude  that  genuine  dissatisfaction  by 
many  cable  subscribers  does  exist. 

Dual  or  Multiple  Channel  Carriage 

a.  Cable  Television  Comments.  22. 
Cable  Interests  argue  that  there  Is  no 
adequate  justification  for  requiring 
that  channels  carrying  signals  which 
must  be  deleted  remain  dark  during 
periods  of  non-duplication  protection. 
The  requirement  that  a  cable  system 
must  refrain  from  carrying  protected 
programming  on  more  than  one  chan¬ 
nel  has  remained  in  the  Rules  since  the 
First  Report  and  Order  in  Dockets  14895 
and  15233  was  adopted  in  1965,  despite 
that  fact  that  it  works  to  the  disadvan¬ 
tage  of  cable  operators  while  no  longer 
serving  the  original  purpose  for  which  it 
was  Intended.  NCTA  submits  that  the 
requirement  ought,  therefore,  to  be  elim¬ 
inated.  NCTA  suggests  that  cable  tele¬ 
vision  systems  would  benefit  greatly  from 
this  requested  change  in  the  Rules.  Ac¬ 
cording  to  the  NCTA,  at  the  time  Docket 
No.  14895  was  adopted,  the  Commission 
could  not  understand  why  cable  opera¬ 
tors  would  be  reluctant  to  leave  a  chan¬ 
nel  dark  during  non-duplication  dele¬ 
tions.  Experience,  however,  has  demon - 


» The  Consensus  Agreement  is  Appendix  D 
to  the  Cable  Television  Report  and  Order, 
supra,  at  284. 

*  Cable  Television  Report  and  Order,  supra, 
at  167. 


strated  that  there  is  an  adverse  impact 
on  cable  systems  when  a  blacked-out 
channel  remains  empty.  When  the  cable 
operator  deletes  a  duplicated  program,  he 
has  three  options:  (a)  he  may  carry  an¬ 
other  signal  (if  there  is  programming 
available  to  fit  that  particular  time 
period)  which  is  not  prohibited  by  the 
Commission’s  carriage  rules,  and  he  has 
some  means  of  receiving  that  program¬ 
ming;  (b)  he  may  originate  his  own  pro¬ 
gramming  if  he  has  the  capability  to  do 
so  and  does  not  wish  to  reserve  local 
origination  for  a  separate  channel  on  a 
regular  schedule;  (c)  or,  as  in  the  great 
majority  of  cases,  he  may  leave  the 
channel  blank.  Consequently,  a  cable 
subscriber  is  presented  with  sporadically 
empty  channels.  Since  the  non-duplica¬ 
tion  rules  often  require  deletion  of  a 
signal  which  can  be  received  off-the-air 
by  local  viewers,  the  phenomenon  of 
empty  channels  in  cable  homes  has  had 
a  substantially  adverse  impact  on  the 
ability  of  systems  to  attract  and  retain 
new  subscribers. 

23.  Broadcasters  contend  that  carriage 
of  a  signal  on  more  than  one  channel 
tends  to  destroy  station  identification  in 
the  minds  of  the  audience  and  their  ad¬ 
vertisers,  and  eliminates  any  “lead-in” 
value  network  programming  may  have. 
These  arguments  are  vitiated,  cable  in¬ 
terests  contend,  because  in  many  cases 
a  local  station  cannot  be  carried  on  its 
assigned  channel  regardless  of  the  non- 
dupllcation  rules.  In  addition,  UHF 
channels  must  be  converted  to  a  “click” 
position  on  the  VHF  dial  by  a  cable 
system,  and  VHF  channels  must  often 
be  carried  on  other  than  their  assigned 
channels  in  order  to  prevent  material 
degradation  in  the  quality  of  their 
signal  due  to  co-channel  interference. 
The  only  significant  issue  of  Import  is 
the  question  whether  the  local  station’s 
advertising  support  is  harmed  by  multi¬ 
ple  channel  exposure,  and  NCTA  argues 
that  it  is  not.  Both  the  American  Re¬ 
search  Bureau  (ARB)  and  the  A.  C. 
Neilsen  Company  have  established  non¬ 
duplication  editing  procedures  which 
Insure  that  local  stations  are  credited 
with  all  the  audience  to  which  they  are 
entitled.  If  a  viewer  filling  out  a  ratings 
diary  makes  a  mistake  In  an  entry  due  to 
confusion  caused  by  a  television  station 
being  carried  on  more  than  one  cable 
channel,  the  mistake  is  picked  up  and 
corrected  by  ARB  diary  editors  and  the 
local  station  is  given  full  credit  for  the 
program.  Broadcasting  Interests  claim 
that  multiple  channel  exposure  will  re¬ 
sult  in  a  loss  of  the  lead-in  value  of  net¬ 
work  programming  for  local  program¬ 
ming.  That  is,  when  a  cable  viewer  can 
stay  timed  to  a  distant  station’s  chan¬ 
nel  and  receive  the  protected  program¬ 
ming  of  a  local  station,  it  is  likely  that 
when  the  network  programming — and 
non-duplication  protection — ends  and 
local  programming  begins,  viewers  will 
stay  tuned  to  the  distant  channel.  If  a 
viewer  is  required  to  change  to  the  local 
station’s  channel  to  watch  a  network 
program,  the  local  station  will  benefit 
from  the  viewer’s  propensity  not  to 
change  channels  and  thereby  wateh  non- 
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protected  programs  which  may  follow — 
hence,  the  lead-in  effect.  NCTA  argues 
that  most  network  programming  is  car¬ 
ried  in  prime  time,  and  local  stations  do 
not  therefore  select  network  shows  on 
the  basis  of  their  lead-in  value  for  local 
programming.  In  any  event,  if  the 
broadcasters’  theory  is  correct,  permit¬ 
ting  the  protected  signal  to  be  carried  on 
a  blacked -out  channel  will  increase  the 
local  station’s  audience  for  that  pro¬ 
gram  because  viewers  previously  timed 
in  to  the  lower  priority  station’s  local 
program  will  stay  tuned.  NCTA  contends 
that  in  any  case,  a  decision  on  the  merit 
of  its  proposal  should  not  be  based  on  the 
physiological  or  psychological  inclina¬ 
tion  of  a  TV  viewer  to  change  or  not 
change  channels  at  the  conclusion  of  a 
program. 

24.  Cable  interests  insist  that  the  is¬ 
sue  remains  whether  the  local  station 
will  actually  lose  audience  and  advertis¬ 
ing  revenue  for  its  network  programming 
if  a  cable  system  is  permitted  to  carry 
that  programming  on  a  blacked-out 
channel.  The  non-duplication  editing 
procedures  practiced  by  ARB  and  Neilsen 
insure  that  there  can  be  no  adverse  eco¬ 
nomic  impact.  Thus,  placing  the  pro¬ 
tected  signal  on  a  blacked-out  channel 
will  not  render  the  protected  program¬ 
ming  any  less  valuable.  Cable  subscribers 
will  continue  to  have  the  choice  of  decid¬ 
ing  which  channel  they  want  to  watch 
following  the  termination  of  non-dupli¬ 
cation  protection.  In  practice,  many  tele¬ 
vision  stations  permit  cable  systems  to 
carry  their  signals  on  blacked-out  chan¬ 
nels.  In  a  survey  conducted  by  NCTA, 
only  72  of  227  systems  were  not  permitted 
to  carry  a  local  station  on  the  blacked- 
out  channel.  The  Commission's  present 
non-duplication  rules,  it  is  said,  create 
a  checkerboard  pattern  of  programs  and 
blackouts.  NCTA  submits  that  there  is 
no  longer  any  basis  for  permitting  a 
broadcaster  who  requests  non-duplica¬ 
tion  protection  to  force  empty  channels 
on  cable  subscribers.  The  existing  rule  is 
a  disservice  to  the  public  and  no  longer 
fulfills  any  rational  purpose. 

b.  Comments  of  Broadcasters.  25. 
Broadcasters  argue  that  NCTA’s  argu¬ 
ments  with  regard  to  multiple  channel 
carriage  of  protected  network  program¬ 
ming  reflect  their  lack -of  knowledge  of 
the  broadcasting  business.  It  is  argued 
that  carriage  of  the  same  network  pro¬ 
gramming  on  more  than  one  channel  at 
the  same  time  will  not  benefit  cable  sub¬ 
scribers  or  the  public  interest  and  it  will 
cause  serious  injury  to  the  higher  prior¬ 
ity  station  which  is  carried  on  two  chan¬ 
nels.  They  argue  further  that  local  sta¬ 
tions  must  retain  the  sole  power  to  make 
the  business  judgment  as  to  whether  or 
not  single  channel  carriage  is  needed  in 
a  particular  television  market.  Because 
numerous  variables  will  determine  the 
effect  of  carriage  on  deleted  channels  on 
any  particular  station,  no  generaliza¬ 
tion — and.  no  broad  rule — is  possible. 
NAB  states  the  purpose  of  the  present 
rule  prohibiting  dual  channel  carriage 
is  to  prevent  audience  fragmentation 
due  to  loss  of  viewer  Identification  or 


mlsidentiflcation.  Thus,  a  subscriber 
tends  to  identify  a  station  by  its  call  sign 
and  its  channel  number  if  carried  on  the 
same  channel  on  cable.  They  note  that 
the  Commission  has  on  numerous  oc¬ 
casions  recognized  that  television  sta¬ 
tions  “have  an  interest  in  developing 
both  of  these  identities,  and  multiple 
channel  carriage  reduces  a  station’s 
channel  identification  even  if  the  sta¬ 
tion’s  identification  announcements  are 
carried  on  all  of  the  channels.”  Commis¬ 
sion  decisions  in  H&B  Communications 
Carp.,  17  FCC  2d  968  (1969),  and  Triad 
Cablevision,  Inc.,  18  PCC  2d  628  (1969), 
are  cited. 

26.  A  station  may  suffer  loss  of  local 
station  image  in  the  minds  of  viewers 
and  advertisers  if  the  station’s  viewers 
can  watch  the  local  station  on  the  de¬ 
leted  channel  as  well.  Certainly,  they 
state,  nothing  alert6  the  viewer  to  the 
fact  he  is  watching  the  local  station 
when  his  television  receiver  is  tuned  to  a 
distant  channel.  And  while  the  problem 
of  proper  station  identification  by  the 
viewer  has  been  substantial  enough  to 
necessitate  development  of  techniques  to 
correct  rating  service  data  errors  which 
occur  when  a  local  signal  is  carried  on  a 
distant  channel,  these  techniques  have 
not  eliminated  all  problems.  Despite  as¬ 
surances  from  the  American  Research 
Bureau  and  its  diligent  efforts,  they  state 
that  representatives  of  several  station 
licensees  who  have  reviewed  ARB  diaries 
continue  to  find  a  disturbing  number  of 
uncorrected  dairy  errors.  An  error  in  a 
single  diary  can  result  in  a  ratings  loss  of 
several  hundred  homes.  It  is  argued  that 
dual  carriage  is  nothing  more  than  need¬ 
less  program  duplication  and  that  cable 
operators  now  apparently  desire  to  carry 
stations  on  a  dual  channel  basis  in  order 
to  advertise  a  larger  number  of  fulltime 
cable  channels.  Since  this  programming 
is  mere  duplication,  the  Commission 
should  not  become  a  party  to  such  mar¬ 
keting  practices.  In  any  case,  a  system 
may  now  carry  on  the  blacked-out  chan¬ 
nel  the  signal  of  any  station  which  it  car¬ 
ries  on  a  non-mandatory  basis  since 
S  76.55  is  applicable  only  to  stations 
which  the  system  must  carry. 

*  27.  It  is  submitted,  that  the  effect  of 
carriage  of  the  higher  priority  station  on 
more  than  one  cable  channel  may  be 
beneficial  or  adverse,  depending  chi  vari¬ 
ous  considerations.  Allowing  a  cable  sys¬ 
tem  to  carry  the  protected  signal  on  the 
blacked-out  channel  may  result  in  an 
important  loss  of  “lead-in”  for  the  sta¬ 
tion’s  next  non -duplicated  program.  The 
reluctance  of  viewers  to  turn  to  a  differ¬ 
ent  channel,  they  aver,  is  widely  recog¬ 
nized  by  television  program  managers, 
and  if  a  household  is  able  to  watch  a 
duplicated  program  on  the  distant  chan¬ 
nel’s  dial  position,  there  is  a  significant 
probability  that  it  will  stay  tuned  to  the 
distant  channel.  NAB  acknowledges  that 
many  stations  are  willing  to  allow  car¬ 
riage  of  their  signal  on  the  blacked-out 
channel  because  some  station  managers 
feel  that  the  audience  gained  from  view¬ 
ers  already  tuned  to  the  distant  station 
more  than  offsets  the  loss  of  lead-in.  But, 
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they  argue,  the  importance  to  the  local 
station  of  the  lead-in  phenomenon  is 
clearly  a  judgment  that  should  be  made 
by  the  local  station,  not  by  the  cable  sys¬ 
tem  or  the  Commission.  In  view  of  the 
absence  of  even  tenuous  public  interest 
benefits,  it  is  argued  that  the  Commis¬ 
sion  should  not  encourage  needless  pro¬ 
gram  duplication  by  elimination  of  the 
single  channel  carriage  requirement,  but 
should  reserve  this  judgment  to  indi¬ 
vidual  broadcasters. 

c.  Discussion.  28.  Section  76.55(a)  (3) 
of  the  Commission’s  rules  (the  single 
channel  carriage  rule)  provides  that,  on 
an  appropriate  request,  a  television  sig¬ 
nal  which  is  required  to  be  carried  pur¬ 
suant  to  the  Commission’s  signal  car¬ 
riage  rules  shall  be  carried  on  no  more 
than  one  cable  channel.  Ordinarily, 
when  a  duplicating  television  signal 
must  be  deleted  by  a  cable  system  pur¬ 
suant  to  the  network  program  exclusiv¬ 
ity  rules,  the  channel  on  which  the  du¬ 
plicating  signal  is  carried  is  blacked  out. 
That  is,  no  programming  of  any  kind  is 
carried  on  that  (lower  priority)  channel. 
The  proposal  under  consideration  would 
permit  a  cable  system  to  carry  the  pro¬ 
tected  television  signal  (entitled  to  non¬ 
duplication  protection)  on  the  channel 
or  channels  whose  programming  must 
be  deleted  and  would  otherwise  remain 
dark  while  exclusivity  protection  is  in 
effect. 

29.  We  do  not  think  there  is  any  ques¬ 
tion  that  this  blacking  out  of  channels 
constitutes  a  problem  of  great  concern 
to  both  cable  subscribers  and  system  op¬ 
erators.  A  large  percentage  of  the  letters 
received  by  the  Commission  from  cable 
subscribers  complain  vehemently  about 
this  occurrence.  Subscribers  become  irate 
for  a  number  of  reasons.  They  are  pay¬ 
ing  for  a  service  which  will  theoretically 
provide  them  with  a  multiplicity  of  tele¬ 
vision  channels.  When  a  number  of  these 
channels  go  dark  periodically  they  .feel 
that  they  are  being  denied  service  for 
which  they  have  paid.  Also,  subscribers 
become  annoyed  not  only  because  they 
have  to  get  up  periodically  and  change 
channels  but  because  channels  go  black 
suddenly  and  without  warning. 

30.  The  Commission  first  adopted  a 
single  channel  carriage  rule  (see  former 
S  21.712(d)  (3) )  in  the  First  Report  and 
Order  in  Dockets  14895  and  15233.  supra. 
In  that  proceeding,  the  Commission 
noted  various  broadcasters’  contentions 
that  “*  .•  •  carriage  of  their  signal  on 
more  than  one  channel  tends  to  destroy 
their  program  identification  in  the  eyes 
of  the  audience  and  the  advertisers.”  38 
PCC  2d  683,  733.  It  was  determined  that, 
upon  the  request  of  a  television  station, 
a  cable  system  would  be  required  to  re¬ 
frain  from  carrying  a  station’s' signal  on 
more  than  one  channel.  At  the  time  the 
rule  was  adopted  it  did  not  appear  that 
it  would  cause  any  disadvantage  to 
either  cable  subscribers  or  system  oper¬ 
ators.  Now,  however,  there  is  ample  evi¬ 
dence  to  indicate  that  the  blacking  out 
of  cable  television  channels  constitutes 
a  major  source  of  frustration  to  both 
subscribers  and  system  operators,  and 
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may  deter  people  from  becoming  or  re¬ 
maining  subscribers.  Multiple  channel 
carriage  will  in  no  way  affect  a  television 
station’s  right  to  non-duplication  pro¬ 
tection.  It  will  merely  permit  a  cable 
system  to  carry  a  protected  station’s 
signal  on  both  that  station’s  designated 
cable  channel  and  the  channel  which 
normally  carries  the  lower  priority  sta¬ 
tion  which  must  be  blacked  out.  Thus, 
the  local  station’s  complete  signal,  in¬ 
cluding  all  advertising  spots  and  station 
identifications,  will  be  carried  in  full  on 
both  channels.  Technically,  this  tech¬ 
nique  should  be  available  to  any  cable 
system  with  existing  non-duplication 
switching  equipment.  By  permitting 
multiple  carriage  of  protected  network 
programming,  cable  channels  will  not 
have  to  be  periodically  blacked  out,  but 
rather  will  always  be  programmed  dur¬ 
ing  viewing  hours.  We  believe  that  this 
revision  should  alleviate  a  great  deal  of 
subscribers  dissatisfaction  which  now 
exists. 

31.  We  must  also  consider  whether 
multiple  channel  carriage  will  adversely 
affect  local  television  stations.  Television 
station  revenues  are  based  in  large  part 
on  the  total  number  of  households  which 
view  a  particular  station.  Television  au¬ 
dience  figures  are  obtained  primarily 
from  two  national  television  rating  serv¬ 
ices,  the  American  Research  Bureau 
(ARB)  and  the  A.  C.  Neilsen  Company. 
Both  companies  compile  television  view¬ 
ing  data  chiefly  by  means  of  rating  di¬ 
aries  which  are  placed  in  the  homes  of 
selected  television  viewers.  Broadcasters 
argue  that  if  multiple  channel  carriage 
is  permitted  some  cable  television  viewers 
may  mistakenly  make  incorrect  entries  in 
their  rating  diaries.  And,  since  each  diary 
may  represent  several  hundred  television 
households,  a  few  mistaken  entries  could 
result  in  a  significant  loss  of  audience 
credit  and,  consequently,  a  loss  of  adver¬ 
tising  revenues.  While  there  is  some  jus¬ 
tification  for  the  broadcasters’  concern, 
we  believe  that  the  procedures  now  in  use 
by  the  rating  services  will  prevent  any 
adverse  impact  to  local  broadcasters. 

32.  Shortly  after  the  release  of  the 
First  Report  and  Order  in  1965,  the 
American  Research  Bureau  began  to  edit 
the  diary  information  it  received  from 
cable  households  in  certain  television 
markets.  The  “non-duplication  editing” 
process  was  established  to  insure  that 
full  audience  credit  is  given  to  a  station 
receiving  non-duplication  protection,  by 
editing  diaries  received  from  cable  house¬ 
holds  and  correcting  any  errors  which 
would  otherwise  detract  from  the  local 
station’s  audience  rating  and  market 
share.  That  is,  if  a  cable  subscriber’s 
diary  listed,  presumably  through  error 
or  confusion,  the  call  letters  of  a  distant 
television  station  at  a  time  when  the  lo¬ 
cal  station  was  receiving  non-duplica¬ 
tion  protection,  the  diary  would  be 
checked  and  corrected  to  properly  credit 
such  viewing  to  the  higher  priority  sta¬ 
tion. 

33.  We  are  not  persuaded  by  the  evi¬ 
dence  of  record  that  the  editing  of  diaries 
by  the  ARB  and  A.  C.  Neilsen  services 
involves  substantial  failures  to  credit 


viewing  households  to  deserving  stations 
or  that  these  failures  significantly  reduce 
their  credited  audiences.  The  fact  that 
many  stations  routinely  review  the  di¬ 
aries  collected  from  their  markets  gives 
further  assurance  that  editing  errors  will 
not  be  substantial,  nor  will  they  persist 
for  any  length  of  time. 

34.  The  final  question  to  be  resolved 
is  whether  local  stations  will  be  adversely 
affected  if  they  lose  the  benefit  of  what 
they  term  the  “lead-in  phenomenon.” 
Under  the  present  single  channel  car¬ 
riage  rule,  cable  television  subscribers 
must  time  to  the  channel  of  the  local 
station  in  order  to  watch  that  station’s 
network  programming.  When  network 
programming  ends,  broadcasters  con¬ 
tend,  the  viewer  will  tend  to  stay  timed 
to  the  local  station’s  channel  and  watch 
its  non-network  programming.  It  is  ar¬ 
gued  that  if  cable  television  subscribers 
are  permitted  to  view  the  local  (i.e.,  pro¬ 
tected)  station’s  programming  on  the 
distant  (i.e.,  lower  priority)  station’s 
channel,  they  will  tend  to  stay  tuned  to 
the  lower  priority  station’s  channel  when 
network  programming  ends  and  watch 
the  distant  station’s  non-network  pro¬ 
gramming.  Thus,  the  benefit  derived 
from  network  programming  “leading  in” 
to  a  local  station’s  non-network  pro¬ 
gramming  will  be  lost  if  multiple  channel 
carriage  is  permitted,  resulting  in  audi¬ 
ence  loss  and  adverse  economic  impact 
on  the  local  station.  We  do  not  agree 
that  multiple  channel  carriage  will  sig¬ 
nificantly  affect  the  “lead-in”  phenom¬ 
enon.  While  it  is  obvious  that  some  view¬ 
ers  may  tend  to  stay  tuned  to  the  lower 
priority  station’s  channel  at  the  conclu¬ 
sion  of  network  programming  to  watch 
the  distant  station’s  non-network  shows, 
it  is  equally  obvious  that  the  local  sta¬ 
tion  will  gain  additional  viewers  from 
those  watching  the  distant  station’s 
channel  prior  to  the  commencement  of 
network  programming.  There  is  no  evi¬ 
dence  which  supports  the  conclusion  that 
the  local  station  is  likely  to  lose  audience 
overall.  Furthermore,  two-thirds  of  the 
cable  systems  responding  cm  the  question 
of  dual  carriage  reported  to  the  NCTA 
that  their  local  television  stations  pre¬ 
ferred  dual  carriage  to  blacked  out  chan¬ 
nels.  In  addition,  if  a  local  station’s  sig¬ 
nal  is  carried  on  more  than  one  cable 
channel,  its  chances  of  random  selection 
by  viewer  will,  in  many  cases,  be 
increased. 

35.  In  sum,  it  appears  that  blacking 
out  of  cable  television  channels  pursuant 
to  the  non-duplication  rules  is  a  problem 
which  can  be  readily  alleviated  by  per¬ 
mitting  cable  systems  to  carry  the  signal 
of  those  stations  entitled  to  network  pro¬ 
gram  exclusivity  on  both  the  protected 
station’s  assigned  channel  and  on  the 
blacked  out  channel.  The  previously- 
described  non-duplication  editing  proce¬ 
dures  currently  employed  by  the  two 
major  television  rating  services  insure 
that  a  local  station’s  audience  rating  and 
advertising  revenues  are  satisfactorily 
safeguarded  for  purposes  of  their  net¬ 
work  programming.  And  as  far  as  the 
“lead-in”  phenomenon  is  concerned,  we 


have  no  reason  to  anticipate  adverse  ef¬ 
fects  on  local  station  audiences.  We 
would  add  that  cable  systems  will  be  re¬ 
quired  to  provide  full  carriage  of  a  pro¬ 
tected  program  with  its  accompanying 
advertising  (see  9  76.55(b)  of  the  Com¬ 
mission’s  rules) ,  and  that  systems  will  be 
expected  to  cooperate  fully  with  both 
stations  and  the  rating  services  so  that 
proper  non-duplication  editing  of  the 
viewer  diaries  can  take  place. 

Significantly  Viewed  Signals 

a.  Cable  Television  Comments.  36.  It 
is  argued  that  to  be  consistent  with  the 
Commission’s  signal  carriage  rules,  the 
network  programming  of  significantly 
viewed  stations  should  not  be  deleted  to 
protect  television  stations  within  35- 
miles  of  a  cable  system.  In  its  cable 
rules  the  Commission  recognized  the 
fact  that  certain  television  signals,  re¬ 
gardless  of  their  distance  from  the  cable 
community,  are  available  off-the-air. 
The  1972  Cable  Television  Report  and 
Order,  required  that  signals  which  are 
significantly  viewed  in  the  cable  com¬ 
munity  must  be  carried  by  the  cable 
system  upon  an  appropriate  request.  Yet 
it  is  said,  despite  the  general  availability 
of  such  signals,  the  non-duplication 
rules  work  to  black  out  a  large  portion 
of  the  programming  of  significantly 
viewed  signals  in  order  to  protect  a 
theoretically  higher  priority  station.  If 
the  logic  of  the  carriage  rules  applies 
regardless  of  a  television  station’s  signal 
contour,  what  can  be  the  rationale  for 
requiring  cable  systems  to  prevent  its 
subscribers  from  viewing  television  sig¬ 
nals  which  are  receivable  off-the-air  by 
the  viewer  next  door?  Television  stations 
within  35  miles  of  a  cable  system  should 
no  longer  be  entitled  to  this  artificial 
protection  against  significantly  viewed 
stations  with  which  they  must  otherwise 
compete  off-the-air. 

37.  The  Commission’s  signal  carriage 
rules  recognize  that  signals  are  actually 
viewed  in  the  cable  community.  How¬ 
ever,  a  significantly  viewed  station  whose 
theoretical  contour  does  not  touch  a 
cable  community  may  be  blacked  out  in 
order  to  protect  a  non-significantly 
viewed  station  whose  predicted  Grade  B 
contour  theoretically  covers  the  cable 
community.  The  Commission’s  present 
non-duplication  standards  can  require 
a  cable  system  to  black  out  an  excellent 
high  quality  signal — one  that  viewers 
watch — in  order  to  protect  a  theoretically 
higher  priority  signal,  which  is  in  fact 
weak  and  technically  unsatisfactory. 
Such  a  situation  should  not  be  permit¬ 
ted  to  continue. 

38.  NCTA  notes  that  the  Reconsidera¬ 
tion  of  the  Cable  Television  Report  and 
Order,  supra,  assured  concerned  broad¬ 
casters  that  the  Commission’s  rules  would 
not  discourage  cable  carriage  of  sig¬ 
nificantly  viewed  stations.  But,  adding 
carriage  of  a  significantly  viewed  Sta¬ 
tion — a  new  station,  a  station  with  im¬ 
proved  facilities,  or  an  existing  station 
previously  not  required  to  be  carried — 
may  result  In  a  substantial  burden  to  a 
cable  operator  If  he  Is  required  by 
another  station  to  black  out  its  program  - 
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ming.  If  the  system  which  carries  a 
significantly  viewed  signal  must  Incur 
the  additional  expense  and  Inconvenience 
of  deleting  a  significantly  viewed  sta¬ 
tion’s  programs,  NCTA  observes  that  the 
system  may  be  discouraged  or  even 
penalized  by  carrying  these  stations.  It 
is  submitted  that  the  Commission  should 
encourage  the  carriage  of  significantly 
viewed  stations  by  not  simultaneously  re¬ 
quiring  much  of  their  programming  to 
be  deleted.  Thus,  NCTA  proposes  that 
the  Commission  adopt  the  following 
policy:  (a)  stations  from  other  markets 
which  are  carried  by  a  cable  system  pur¬ 
suant  to  the  significantly  viewing  test 
should  not  have  any  of  their  program¬ 
ming  deleted;  (b)  while  significantly 
viewed  stations  will  not  have  their  pro¬ 
grams  deleted,  they  In  turn  should  not 
be  entitled  to  non-duplication  protection 
unless  the  cable  system  is  also  located 
within  the  35-mile  zone  of  the  signif¬ 
icantly  viewed  station.  NCTA  notes  that 
the  Commission  stated  in  its  First  Report 
and  Order, 

Our  purpose  was  and  is  to  preserve  the 
existing  off -the -air  situation.  Insofar  as 
exclusivity  is  concerned,  and  not  to  give 
stations  any  greater  exclusivity  vis-a-vis 
CATV  systems  than  they  now  enjoy  as  against 
each  other  •  •  •  Our  aim  is  to  preserve  for 
stations  the  competitive  exclusivity  they  have 
been  able  to  obtain  as  against  stations,  but 
nothing  more.  (38  FCC  720) . 

It  is  argued  that  nothing  has  been 
presented  since  this  view  was  first  artic¬ 
ulated  to  justify  its  abandonment  by  the 
Commission. 

39.  Buckeye  Communications,  et  al., 
argue  that  the  rules  act  to  alter  the  exist¬ 
ing  competitive  situation  among  broad¬ 
casters  by  increasing  the  local  station’s 
monopoly.  In  the  absence  of  cable  service, 
the  “local”  station,  would  be  forced  to 
compete  with  the  significantly  viewed 
signal.  With  cable,  the  local  station  is  in¬ 
sulated  from  this  competition.  It  is  one 
thing  to  argue  that  local  stations  might 
be  adversely  affected  by  cable  importa¬ 
tion  of  signals  which  they  would  not 
ordinarily  be  forced  to  compete  against; 
however,  it  is  clearly  another  matter  to 
assert  that  local  stations  should  be  fur¬ 
ther  protected  from  existing  competition. 
In  the  first  case,  cable  creates  new  com¬ 
petition  which  would  not  otherwise  exist. 
In  the  latter  situation,  it  does  not.  In  the 
first  case,  the  local  station  might  deserve 
some  protection  from  this  new,  perhaps 
artificial  competition.  In  the  latter  case 
it  does  not. 

b.  Comments  of  Broadcasters.  40. 
Broadcasters  oppose  any  change  in  the 
exclusivity  rules  with  regard  to  signifi¬ 
cantly  viewed  signals,  stating  that  the 
Injury  which  could  result  from  an  ex¬ 
ception  to  the  non-duplication  rules  for 
lower  priority  significantly  viewed  sta¬ 
tions  is  very  great  They  submit  that 
availability  of  television  signals  to  cable 
subscribers  Is  Irrelevant  to  the  question 
of  availability  of  network  programs  to 
cable  subscribers  and  that  there  Is  a 
critical  distinction  between  television 
signals  and  television  programs.  A  cable 
subscriber  may  be  deprived  at  access  to  a 
particular  signal,  but  this  does  not  mean 


that  he  Is  deprived  of  viewing  the  pro¬ 
gram  carried  by  that  signal.  They  argue 
that  since  no  network  program  need  be 
blacked  out  unless  it  Is  available  simulta¬ 
neously  on  another  station  carried  by  the 
cable  system,  every  network  program 
broadcast  by  stations  carried  on  the  sys¬ 
tem  will  be  available  to  Its  subscribers  at 
the  time  of  broadcast 

41.  It  is  submitted  that  the  non-dupli¬ 
cation  rules  are  specifically  Intended  to 
reflect  off-the-air  viewing  patterns, 
which  have  a  direct  correlation  with 
signal  quality.  And,  while  a  lower  prior¬ 
ity  signal  may  meet  the  Commission’s 
significant  viewing  test  it  Is  the  higher 
priority  signal  that  will  provide  a  better 
quality  signal  in  the  cable  community. 
Broadcasters  argue  that  in  the  absence 
of  non-duplication  requirements  cable 
would  distort  the  expected  off-the-air 
viewing  patterns  because  the  signal 
quality  advantages  of  the  higher  priority 
stations  is  eliminated  by  cable. 

42.  Requiring  the  deletion  of  some  of 
the  network  programming  of  a  “must 
carrry’’  station  because  another  “must 
carry”  station  that  is  carrying  the  same 
program  at  the  same  time  places  a 
higher  grade  signal  contour  over  the 
cable  community  is  not  inconsistent 
with  the  Commission’s  signal  carriage 
rules,  as  is  argued  by  some  cable  sys¬ 
tem  operators.  Nor  does  It  create  an  ar¬ 
tificial  zone  of  protection  for  one  station 
against  another  station  with  which  it 
would  otherwise  have  to  compete  off- 
the-air  for  viewers  in  the  cable  com¬ 
munity.  First,  they  submit,  only  those 
network  programs  that  are  being  simul¬ 
taneously  telecast  need  be  deleted,  ex¬ 
cept  in  the  Mountain  Time  Zone.  Neither 
the  station’s  non-network  programming 
nor  any  of  its  network  programming  that 
does  not  simultaneously  duplicate  the 
network  programming  of  the  higher  pri¬ 
ority  station  has  to  be  deleted.  Second, 
in  nearly  all  cases,  the  lower  priority  sta¬ 
tion  does  not  have  a  truly  substantial  off- 
the-air  audience  for  the  duplicative  pro¬ 
gramming.  Yet,  even  if  a  significantly 
viewed  signal  is  available  off-the-air,  the 
non-duplication  rules  in  no  way  curtail 
program  choice  or  time  diversity.  The 
fact  that  a  cable  subscriber  may  not  be 
able  to  view  a  network  program  on  a  sta¬ 
tion  available  off-the-air  which  is  carry¬ 
ing  only  duplicative  network  program¬ 
ming  Is  irrelevant. 

c.  Discussion.  43.  We  are  not  persuaded 
that  an  exception  to  our  new  exclusivity 
priorities  should  be  made  for  significant¬ 
ly  viewed  signals.  Many  such  signals  are 
licensed  to  communities  which  are  lo¬ 
cated  far  more  than  35  or  55  miles  from 
the  community  of  the  cable  television 
system.  As  we  noted  In  the  Reconsidera¬ 
tion  of  the  Cable  Television  Report  and 
Order,  the  significant  viewing  test  can 
be  used  beyond  the  predicted  Grade  B 
contour  of  a  station.11  However,  there  Is 
an  important  drawback  to  the  proposed 
exception  of  significantly  viewed  signals 
in  conjunction  with  the  exclusivity  pri¬ 
orities:  the  ARB  data  that  was  the  basis 


n  Reconsideration  of  the  Cable  Television 
Report  and  Order,  36  FCC  2d  326,  348  (1972) . 


for  our  tables  of  significantly  viewed  sig¬ 
nals  was  tabulated  on  a  oounty  by  county 
approach.  Accordingly,  the  Cable  Televi¬ 
sion  Report  and  Order  acknowledged 
that  “(b]  ©cause  this  data  Is  provided  on 
a  county-wide  tests  only,  we  reoognize 
that  it  may  not  aocount  for  variations  in 
viewing  levels  among  communities  in  the 
county "  (emphasis  added)  Therefore, 
a  signal  listed  as  significantly  viewed  in 
a  county  may  not  be  viewed  within  a 
discrete  cable  community  of  that  county. 
In  short,  the  designation  of  a  signal  as 
being  significantly  viewed  Is  by  itself.  In¬ 
adequate  to  exempt  it  from  our  nondu- 
pllcatlon  rules.  We  recognize,  however, 
that  there  may  be  situations  In  which 
the  network  programming  of  such  signals 
should  not  be  deleted.  Accordingly,  we 
intend  In  the  near  future  to  develop  a 
standard  so  that  such  signals  are  not 
subject  to  deletion. 

Specified  Zones  of  Nonduplication 
Protection 

a.  Cable  Television  Comments.  44. 
NCTA  submits  that  If  the  Commission 
feels  that  it  must  continue  to  require 
cable  systems  to  provide  nonduplication 
protection,  the  rules  should  at  least  be 
modified  to  provide  that  only  cable  sys¬ 
tems  located  within  a  television  market, 
as  defined  by  §  76.5(f)  of  the  rules,  need 
provide  non-duplication.  Moreover,  ex¬ 
clusivity  protection  should  be  extended 
only  to  network  stations  being  duplicated 
by  distant  signals.  It  Is  argued  that  such 
a  fixed  mileage  standard  would  eliminate 
the  uncertainty  and  disputes  caused  by 
reliance  on  predicted  signal  contours,  re¬ 
solve  inconsistencies  between  the  Com¬ 
mission’s  nonduplication  rules  and  other 
provisions  of  the  cable  regulations  and 
provide  local  television  stations  with  all 
the  protection  needed  to  insure  that  the 
public  Interest  Is  properly  served.  In  ad¬ 
dition,  a  fixed  mileage  standard  would 
substantially  eliminate  a  number  of  In¬ 
equities  imposed  on  both  cable  systems 
and  their  subscribers  by  the  present 
rules. 

45.  It  Is  argued  that  many  illogical  and 
unfair  effects  result  from  the  use  of  sig¬ 
nal  contour  priorities  for  network  pro¬ 
gram  exclusivity  purposes.  Predicted 
signal  contours  do  not  necessarily  reflect 
either  the  availability  or  viewing  patterns 
of  off-the-air  television  signals.  Use  of 
predicted  signal  contours  for  program 
exclusivity  purposes  Is  Intended  to  pro¬ 
tect  local  television  stations  against  the 
Intrusion  of  distant  cable-imported  sta¬ 
tions  within  the  local  station’s  natural 
market  In  application,  however,  con¬ 
tours  can  cause  a  local  station  to  lose 
non-duplication  protection  within  its  35- 
mlle  zone  as  against  non-local  stations 
which  may  place  a  theoretically  higher 
signal  contour  over  the  cable  commu¬ 
nity.  The  use  of  contours  may  also  cause 
a  burdensome  disruption  to  both  cable 
subscribers  and  cable  operators  when 
changes  In  television  station  facilities 
result  In  changes  in  non-duplication 
rights. 

46.  Cable  Interests  point  to  the  1972 
Cable  Television  Report  and  Order  in 
which  the  Commission  adopted  a  fixed 
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mileage  standard  for  signal  carriage  pur¬ 
poses.  It  Is  argued  that  the  same  ration¬ 
ale  which  was  used  to  support  the 
adoption  of  the  fixed  mileage  standard 
for  carriage  purposes  applies  equally  for 
non-duplication  purposes.  The  fixed 
mileage  zone  would  provide  certainty  to 
both  the  affected  Industries  and  the  Com¬ 
mission  in  terms  of  application  of  the 
rules.  At  minimum,  the  Commission 
should  provide  a  consistency  between  its 
signal  carriage  and  non-duplication 
regulations  by  limiting  the  imposition  of 
exclusivity  protection  to  those  cable  sys¬ 
tems  located  within  a  television  market, 
that  is,  within  35  miles  of  a  television 
station.  In  addition,  the  adoption  of  the 
35-mlle  zone  would  establish  consistency 
with  the  Commission’s  syndicated  ex¬ 
clusivity  rules,  whereby  protection  is  pro¬ 
vided  only  to  broadcast  stations  located 
within  35  miles  of  a  major  market  cable 
system.  Refusal  to  update  the  non-dupli¬ 
cation  rules  will  continue  to  cause  nu¬ 
merous  illogical  results.  Cable  Interests 
recite  a  number  of  instances  in  which  the 
application  of  predicted  signal  contours 
create  allegedly  inequitable  situations, 
and  It  Is  submitted  that  the  many  unfair 
effects  which  result  from  the  use  of  pre¬ 
dicted  signal  contour  priorities  for  net¬ 
work  program  exclusivity  purposes 
could  be  alleviated  by  the  use  of  a  fixed, 
35-mile  zone.  This  fixed  zone  would  con¬ 
tinue  to  protect  “the  essential  area  for 
stations’  development  in  the  market 
against  unfair  competition  •  *  *  and 
preserve  the  basic  integrity  of  the  major 
markets  from  an  allocation  standpoint,” 
without  resulting  in  any  substantial  ad¬ 
verse  economic  impact  on  local  stations. 

47.  NCTA  notes  that  the  essential  con¬ 
sideration  involved  is  not  the  extent  of 
cable  penetration  or  audience  fragmented 
tion  per  se,  but  rather,  the  effect  of  cable 
operations  on  stations’  revenues  and 
profits  and  their  ability  to  serve  the  pub¬ 
lic  interest.  While  a  fixed  35-mile  zone 
might  result  in  some  audience  loss,  there 
would  be  no  significant  effect  on  the 
ability  of  television  stations  to  serve  their 
public  interest  functions.  In  sum,  fixed 
35-mlle  zones  for  non-duplication  would: 
(a)  establish  consistency  with  both  the 
signal  carriage  and  syndicated  exclusivity 
rules;  (b)  promote  certainty  in  the  ad¬ 
ministration  and  application  of  the  rules; 

(c)  better  reflect  actual  off-the-air  view¬ 
ing  patterns  in  the  cable  community; 

(d)  eliminate  disruption  of  changes  in 
non-duplication  rights  ;  and  (e)  minimize 
carriage  problems  caused  by  terrain 
factors. 

48.  In  its  reply  comments,  NCTA  em¬ 
phasizes  that  the  operation  of  cable  sys¬ 
tems  outside  the  35-mlle  zone  of  televi¬ 
sion  of  broadcast  stations  have  an  in¬ 
significant  effect,  if  any,  on  the  revenues 
of  local  stations.  In  response  to  AMST’s 
allegations  that,  irrespective  of  the 
present  impact  of  adopting  a  35-mile  zone 
of  protection,  the  potential  for  future 
harm  will  be  enormous  as  cable  grows, 
NCTA  states  that  any  significant  in¬ 
crease  in  duplicative  network  program¬ 
ming  available  in  a  television  market  is 
impossible.  The  Commission’s  signal  car¬ 
riage  rules  prohibit  cable  carriage  of 


duplicating  network  signals  except  where 
they  are  already  significantly  viewed 
off-the-air  in  the  cable  community.  Hius, 
except  for  the  potential  growth  of  exist¬ 
ing  cable  systems  now  carrying  grand¬ 
fathered  distant  network  signals,  no  new 
Impact  can  occur.  NCTA  cites  statistical 
data  which,  it  is  argued  refutes  the  ex¬ 
amples  of  potential  adverse  economic  im¬ 
pact  in  television  markets  cited  by  NAB 
and  AMST  in  their  comments.  It  is  also 
argued  that  contrary  to  the  contention 
by  broadcasters  that  signal  contours  ac¬ 
curately  reflect  the  off-the-air  viewing 
patterns,  signal  strength  contours  actu¬ 
ally  have  no  significant  correlation  to 
audience  viewing  patterns.  To  the  con¬ 
trary,  they  argue,  a  station’s  35-mile  zone 
actually  reflects  viewing  patterns  more 
closely  than  do  contours.  Thus,  the  use  of 
the  fixed  35-mile  zone  for  exclusivity  pur¬ 
poses  would  more  realistically  account  for 
a  television  station’s  primary  audience. 

b.  Comments  of  Broadcasters.  49. 
Broadcasting  interests  call  for  the  Com¬ 
mission  to  maintain  its  current  priorities 
based  on  predicted  signal  strength.  Since 
the  adoption  of  non-duplication  rules 
for  microwave-served  cable  systems  in 
1965,  they  argue  that  the  Commission 
has  continued  to  recognize  that  signal 
contours  provide  the  most  realistic  and 
reliable  method  of  maintaining  the  ap¬ 
propriate  degree  of  network  program  ex¬ 
clusivity  within  a  station’s  market  area. 
Signal  contours  and  their  overlap,  which 
vary  considerably  from  station  to  sta¬ 
tion  and  market  to  market  provide  a 
flexible  standard  which  tailors  the  degree 
of  non-duplication  protection  to  the 
present  and  actual  needs  of  each  station. 
In  addition,  it  is  argued  that  the  present 
non -duplication  priorities  based  on  pre¬ 
dicted  signal  contours  accurately  reflect 
off-the-air  viewing  patterns.  The  NCTA, 
they  submit,  provides  no  support  for  its 
contention  that  signal  contour  priorities 
do  not  accurately  reflect  off-the-air 
viewing  patterns,  but  simply  asserts  that 
non-duplication  treatment  is  not  needed 
beyond  the  proposed  3 5 -mile  zones. 
Neither  does  NCTA  explain  how  the 
“consistency”  between  the  signal  carri¬ 
age,  non-duplication,  and  syndicated 
program  exclusivity  rules  will  aid  in  pre¬ 
serving  off-the-air  viewing  patterns. 
AMST  asserts  that  the  network  program 
exclusivity,  syndicated  programming  ex¬ 
clusivity  and  carriage  rules  serve  com¬ 
plementary  but  not  Identical  functions. 
The  availability  of  network  non-duplica¬ 
tion  beyond  the  35-mile  zone  out  to  the 
Grade  B  contour  was  the  predicate  for 
the  Commission’s  decision  to  permit  un¬ 
limited  importation  of  distant  signals- 
outslde  35-mile  zones  and  to  limit  the 
syndicated  programming  exclusivity 
rules  to  thetop  100  television  markets. 

50.  Broadcasters  contend  that  reduc¬ 
ing  non-duplication  rights  to  a  35-mile 
zone  would  result  in  severe  fragmenta¬ 
tion  of  the  total  viewing  audience.  Both 
AMST  and  NAB  as  well  as  a  large  num¬ 
ber  of  individual  broadcasters  filing  com¬ 
ments  have  submitted  data  in  support  of 
their  contention  that  a  fixed  35-mile 
zone  of  exclusivity  would  cause  them 
financial  Injury.  They  argue  that  the 


area  between  the  35-mile  zone  and  a  sta¬ 
tion’s  Grade  B  contour  is  vital  to  the 
economic  well  being  of  local  broad¬ 
casters.  This  is  the  area  in  which  pro¬ 
gram  exclusivity  protection  is  needed 
most,  and  stations  cannot  afford  to  write 
off  this  portion  of  their  audience.  Cable 
interests,  they  say,  have  the  burden  of 
proving  that  any  modification  to  the 
rules  will  be  in  the  public  interest,  not 
merely  in  the  interest  of  the  cable  indus¬ 
try.  It  is  argued  that  any  relaxation  of 
the  present  rules  will  infringe  on  and 
subvert  television  stations’  exclusive 
rights  to  broadcast  network  programs  in 
their  respective  coverage  areas,  and  will 
render  their  contractual  rights  meaning¬ 
less.  Whether  the  loss  of  audience  result¬ 
ing  from  a  reduction  in  protection 
amounts  to  1%,  10%  or  50%,  broadcast 
stations  argue  that  they  would  be  directly 
paying  for  benefits  innurlng  to  the  cable 
industry,  thereby  subsidizing  this  com¬ 
peting  industry  more  than  it  does  now.  It 
is  stated  that  NCTA’s  study  on  the  po¬ 
tential  impact  of  the  proposed  35 -mile 
zone  understates  the  actual  number  of 
television  households  which  would  have 
an  appreciable  impact  on  broadcast 
stations. 

51.  In  joint  comments  filed  by  a  num¬ 
ber  of  television  licensees,  it  is  argued 
that  the  Commission  in  its  Notice  failed 
to  mention  the  important  role  of  non¬ 
duplication  protection  in  the  signal  car¬ 
riage  scheme.  In  particular,  they  advert 
to  the  fact  that  the  Commission  per¬ 
mitted  distant  network  affiliated  stations 
to  be  carried  on  a  grandfathered  basis, 
since  local  stations’  network  program¬ 
ming  would  be  protected  by  the  non¬ 
duplication  rules.  In  case  after  case,  im¬ 
portation  of  distant  educational  televi¬ 
sion  stations  has  been  justified,  over  the 
protests  of  local  educational  stations,  on 
the  notion  that  the  local  educator  would 
receive  network  program  exclusivity.  The 
erosion  of  the  limitations  on  the  impor¬ 
tation  of  outside  signals  and  the  deci¬ 
sions  by  the  Commission  under  both  the 
former  and  present  cable  rules  illustrate 
interdependence  of  the  availability  of 
outside  signals  and  the  existence  of  pres¬ 
ent  non-duplication  rules.  No  one,  they 
suggest,  least  of  all  the  Commission,  can 
in  good  faith  ignore  this  history  of  au¬ 
thorizing  distant  signal  importation 
predicated  on  the  continuing  availability 
of  network  non-duplication  protection. 

52.  In  response  to  the  proposal  to  limit 
non-duplication  protection  rights  to  the 
35-mile  zone,  broadcasters  have  pre¬ 
sented  statistical  data  intended  to  estab¬ 
lish  that  a  large  portion  of  a  television 
station’s  audience  is  frequently  drawn 
from  outside  the  35-mile  zone  and  that 
the  proposed  cut-back  in  non-duplication 
protection  would  result  in  a  severe  frag¬ 
mentation  of  that  audience.  As  the  cable 
industry  grows  and  penetration  in  vari¬ 
ous  television  markets  increases,  the  ad¬ 
verse  impact  of  a  35-mile  zone  limitation 
on  non-duplication  rights  would  increase 
as  well.  It  is  suggested  that  NCTA’s  data 
on  the  impact  of  a  cutback  to  a  35-mile 
zone  is  wholly  unreliable.  Broadcasters 
unanimously  argue  that  neither  a  one- 
year  test  period  nor  a  moratorium  as 
suggested  by  NCTA  is  warranted.  They 
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state  that  estimates  of  the  effects  of  a 
reduction  in  non-duplication  protection 
can  be  made  on  the  basis  of  available 
information,  and  predictions  of  impact 
based  on  currently  demonstrable  audi¬ 
ence  viewing  patterns  provide  adequate 
evidence  of  the  damage  that  would  result 
from  the  proposed  changes.  A  meaning¬ 
ful  test,  it  is  argued,  would  require  sus¬ 
pension  of  non -duplication  protection  to 
a  broad  cross-section  of  stations,  which 
in  some  small  markets  could  cause  a 
struggling  UHF  network  affiliate  to  fail. 
It  is  submitted  that  the  public  interest 
should  not  be  sacrificed  simply  to  prove 
that  a  relaxation  of  the  non-duplication 
rules  will  lead  to  audience  fractionaliza- 
tion  in  significant  proportions,  with  a 
consequent  loss  of  revenues  to  television 
stations  and  service  to  the  public. 

e.  Discussion.  53.  The  underlying  rea¬ 
son  to  afford  a  station’s  network  pro¬ 
gramming  a  certain  degree  of  protection 
against  duplication  has  been  to  guard 
against  ,  any  substantial  threat  to  the 
station's  economic  viability  which  could 
result  from  fractionalization  of  the  sta¬ 
tion's  audience  and  a  consequential  loss 
in  advertising  revenues.  Although  it  has 
undergone  certain  modifications, u  the 
present  scheme  of  protection  has  been  in 
effect  since  1966,  when  we  released  our 
Second  Report  and  Order,  supra.  In  this 
proceeding,  we  have  examined  whether, 
in  their  reliance  on  signal  contours  as 
the  basis  for  nonduplication  priority, 
the  existing  rules  have  been  accomplish¬ 
ing  their  intended  purpose.  In  addition, 
we  attempted  to  discover  whether  the 
operation  of  the  priority  provisions  has 
produced  any  unexpected  problems 
which  could  be  eliminated  through  re¬ 
visions  of  the  rules.  Our  review  has  con¬ 
vinced  us  that  the  following  aspects  of  a 
reliance  on  contours  seem  to  frustrate 
rather  than  promote  the  attainment  of  a 
rational  policy  of  network  program  non¬ 
duplication:  (1)  the  contour  method 
essentially  bases  stations’  entitlement 
to  protection  on  antenna  height,  effec¬ 
tive  radiated  power,  and  channel  assign¬ 
ments  rather  than  on  economic  need: 
(2)  in  congested  areas,  overlapping  con¬ 
tours  of  stations  from  different  markets 
create  impractical  and  often  confusing 
areas  of  protection;  and  (3)  the  Com¬ 
mission  has  encountered  certain  admin¬ 
istrative  difficulties  associated  with  the 
contour  method  such  as  a  want  of  long 
term  stabiK*’  in  station  facilities  and  fre¬ 
quent  dispa.  .ties  between  predicted  and 
actual  contouis. 

54.  As  to  the  economic  basis  for  ex¬ 
clusivity  rights,  it  has  been  argued  that 
in  many  instances  the  contour  method 
of  determining  a  station’s  priority  can 
create  an  area  of  protection  which  ex¬ 
ceeds  the  actual  area  that  the  station 


“The  1968  Rules,  for  example,  provided 
for  protection  on  a  same  day  basis.  How¬ 
ever,  simultaneous  protection  later  became 
the  rule  for  all  areas  of  the  oountry  except 
the  Time  Zone,  for  which  the  same 

day  scheme  of  protection  was  retained.  Re¬ 
consideration  of  Cable  Television  Report 
and  Order,  FOC  72-630,  38  FOC  2d  326,  338 
(1972). 


purports  to  serve  and  in  which  it  enjoys 
a  substantial  over-the-air  viewing  audi¬ 
ence.  Indeed,  we  have  acknowledged 
that  contours  merely  estimate  a  station’s 
coverage  area.  We  have  recognized  that 
modifying  factors  such  as  terrain  may 
cause  the  station’s  true  arc  of  coverage 
to  vary  substantially  from  the  estimated 
area.15  More  importantly,  because  signal 
contours  are  the  product  of  antenna 
height,  effective  radiated  power,  and 
channel  assignment,  it  has  become  ap¬ 
parent  that  the  contour  method  tends 
to  confer  greater  protection  on  stations 
with  advantages  in  those  areas  regard¬ 
less  of  their  economic  need.  Thus,  a 
VHP  station  with  greater  antenna 
height,  greater  effective  radiated  power 
and  an  advantageous  channel  assign¬ 
ment,  by  virtue  of  its  more  expansive 
signal  contour,  will  enjoy  a  greater  area 
of  protection  than  a  less  powerful  UHF 
station,  and  without  regard  to  their  re¬ 
spective  requirements  for  such  pro¬ 
tection. 

55.  Another  factor  touch  has  inhibited 
the  administration  of  a  sound  policy  is 
the  problem  of  contour  overlap.  In 
heavily  congested  areas  east  of  the  Mis¬ 
sissippi  and  on  the  West  Coast,  there 
are  many  overlapping  signal  contours 
from  stations  in  different  television  mar¬ 
kets.  As  a  result,  many  less  powerful 
stations  actually  lose  protection  or  are 
even  deleted  from  cable  carriage  within 
their  own  Grade  A  and  Grade  B  signal 
contours  because  the  expanded  contours 
of  more  powerful  stations  from  other 
markets  overlap,  giving  the  more  power¬ 
ful  stations  equal  or  even  higher  pri¬ 
ority.  The  overlap  problem  appears  par¬ 
ticularly  acute  in  economically  weak 
markets  where  less  prosperous,  less 
powerful  stations  may  be  subject  to 
over-the-air  competition  from  more 
powerful  stations.  Consequently,  less 
powerful  stations  may  suffer  the  addi¬ 
tional  adverse  effect  of  the  loss  of  cable 
carriage  or  protection  due  to  overlapping 
contours. 

56.  Because  they  are  likely  to  change 
with  modifications  in  a  station’s  antenna 
height,  transmitter  site,  or  effective 
radiated  power,  signal  contours  lack  long 
term  certainty  as  a  means  of  indicating 
what  a  station’s  exclusivity  rights  are. 
Since  certain  expenses  are  Involved  in 
the  switching  and  deletion  required  for 
non-duplication  protection,  the  financial 
planning  undertaken  by  cable  operators 
is  subject  to  sometimes  fluctuating  con¬ 
tours  of  local  stations.  Television  broad¬ 
cast  stations  may  also  be  hindered  by 
having  to  revise  their  requests  for  pro¬ 
tection  with  changes  in  facilities  and 
signal  contours.  The  Commission’s  en¬ 
forcement  role  is  made  more  difficult  by 
the  fact  that  such  rights  and  obligations 
can  so  easily  change.  Because  of  the  dif¬ 
ficulty  in  determining  actual  signal  con¬ 
tours,  determinations  of  station  priority 
and  the  right  to  protection  are  generally 
based  on  predicted  contours  which  are 
simply  statistical  predictions  of  the 
probability  of  various  signal  levels  being 


“  First  Report  and  Order  in  Docket 
1489 5  and  15233,  38  FOC  683,  718,  (1966). 


received  in  certain  areas.11  Consequently, 
we  are  well  aware  that  the  predicted 
contours  will  not  always  comport  with 
the  actual  contour.11  Although  the  pre¬ 
dicted  contour  is  a  useful  rule  of  thumb, 
controversies  can  arise  where  a  disparity 
exists  between  a  station’s  predicted  and 
actual  contour.  In  such  situations,  our 
rules  do  not  require  a  cable  television 
system  to  provide  protection  when  the 
system  can  show  that  the  requesting  sta¬ 
tion  does  not  place  an  actual  signal  con¬ 
tour  over  the  system’s  community.11 

57.  As  an  alternative  to  the  contour 
method,  we  are  adopting  a  scheme  of 
station  priorities  based  primarily  on  cer¬ 
tain  fixed  mileage  zones  which  surround 
television  stations.  We  believe  that  a 
fixed  mileage  zone  will  eliminate  many 
of  the  problems  we  have  encountered  in 
administering  the  contour  priority  sys¬ 
tem  and  will  more  accurately  meet  a  sta¬ 
tion’s  need  for  protection.  The  basic  35- 
mile  fixed  zone  of  protection  is  a  zone 
with  a  radius  of  35  miles  surrounding  a 
specified  reference  point  in  each  desig¬ 
nated  community  in  a  television  market. 
These  zones  will  parallel  the  signal  car¬ 
riage  specified  zones  we  adopted  in  the 
Cable  Television  Report  and  Order.  Cable 
television  systems  will  now  be  required 
to  protect  the  network  programming  of 
local  television  stations  against  simul¬ 
taneously  duplicating  lower  priority  sta¬ 
tions  in  accordance  with  the  following 
priorities: 

1)  First,  protection  must  be  extended  to 
all  television  broadcast  stations  within  whose 
35-mlle  zone  the  community  of  the  system 
is  located,  in  whole  or  in  part; 

2)  Second,  in  addition,  protection  must 
be  extended  to  all  stations  licensed  to 
smaller  television  markets  within  whose  sec¬ 
ondary  zone  of  protection  the  community  of 
the  system  Is  located.  In  whole  or  in  part. 
The  secondary  zone  of  protection  extends 
for  an  additional  20  miles  beyond  the  35 -mile 
specified  zone  described  in  (1)  above. 

Thus,  while  all  television  broadcast  sta¬ 
tions  will  be  limited  to  protection  within 
a  primary  zone  of  35  miles,  smaller 
market  stations  will  be  entitled  to  a 
secondary  zone  extending  out  to  55  miles. 
Protection  must  also  be  accorded  to  non¬ 
commercial  educational  stations  in  the 
following  manner:  (a)  the  network  pro¬ 
gramming  of  educational  stations  li¬ 
censed  to  a  community  located  within  a 
major  television  market  as  defined  in 
i  76.51  of  the  rules  must  be  afforded  pro¬ 
tection  against  duplication  within  a- 35- 
mile  specified  zone  calculated  from  the 
reference  point  or  main  poet  office  of 
such  community;  and  (b>  all  other  non¬ 
commercial  educational  stations  must  be 
afforded  the  same  degree  of  protection 
as  smaller  market  stations,  or  a  55-mile 
secondary  zone.  It  should  be  noted  that 
just  as  in  the  former  scheme  of  priorities, 
a  cable  system  is  required  to  protect  a 


“  We  refer  to  the  "TV  Technical  Standards’* 
at  Part  73  of  the  Rules. 

“See.  e.g.,  Staunton  Video  Corporation, 

FOC  75-328,  -  FOC  2d  -  (1975)  and 

Meadville  Master  Antenna,  Inc ,  FOC  72-256, 
34  FCC  2d  358  (1972). 

“  Community  Services,  Inc.,  FCC  70-244,  21 
FOC  2d  719  (1970). 
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station  only  against  another  station  of 
lower  priority.  Accordingly,  where  a  cable 
system's  community  is  situated  within 
the  respective  35-mile  zones  of  two  sta¬ 
tions,  the  system  is  not  required  to  pro¬ 
tect  one  station  by  deleting  the  pro¬ 
gramming  of  the  other,  equal  priority 
station.  Neither  is  a  cable  system  situated 
within  the  respective  secondary  zones  of 
stations  from  different  smaller  markets 
required  to  protect  one  station  by  delet¬ 
ing  the  other.  Although  not  entitled  to 
protection  against  each  other,  two  sta¬ 
tions  of  equal  priority  are  both  entitled 
to  protection  against  lower  priority  sig¬ 
nals  which  may  be  carried  by  the  same 
cable  television  system.  However,  we  be¬ 
lieve  there  is  one  situation  which  does 
not  warrant  the  extension  of  protection 
to  a  station  throughout  its  secondary 
zone.  Where  a  cable  television  system’s 
community  is  located  within  only  a  sta¬ 
tion’s  secondary  zone,  the  system  will 
not  be  required  to  protect  such  station 
by  deleting  the  duplicative  programming 
of  either  a  commercial  or  noncommercial 
educational  station  licensed  to  a  major 
market  community  whose  reference  point 
is  within  55  miles  of  the  system’s  com¬ 
munity.  (See  8  76.92(f).)  Otherwise, 
there  would  be  many  instances  in  .which 
the  application  of  these  new  zones  of 
nonduplication  protection  would  cause 
the  signal  of  the  closer  and  usually  more 
accessible  station  to  be  deleted.  Finally, 
a  100  watt  or  higher  power  television 
translator  station  which  is  licensed  to 
the  community  of  a  cable  television  sys¬ 
tem  is  entitled  to  a  certain  degree  of  pro¬ 
tection.  A  cable  television  system  operat¬ 
ing  in  a  community  to  which  such  a 
translator  is  licensed  is  required,  upon 
proper  request,  to  protect  the  transla¬ 
tor’s  network  programming  against  du¬ 
plication  by  any  television  broadcast  sta¬ 
tion  licensed  to  a  community  more  than 
55  miles  from  the  system’s  community. 
However,  because  it  extends  a  signal  be¬ 
yond  its  parent  station’s  service  area,  a 
translator  licensed  to  the  community  of 
the  cable  television  system  but  located 
beyond  the  predicted  Grade  B  signal  of 
its  parent  station  will  not  be  entitled  to 
non-duplication  protection.”  In  addition, 
when  a  cable  television  system  operates 
In  a  community  located  within  either  the 
primary  or  secondary  zone  of  protection 
of  a  television  broadcast  station,  the  sys¬ 
tem  will  not  be  required  to  delete  the 
duplicating  network  programming  of  a 
television  translator  station  which  is  also 
licensed  to  the  system’s  community.  As 
Appendix  C  to  this  Report  and  Order, 
we  have  attached  a  diagram  illustrating 
the  operation  of  these  new  zones  of  pro¬ 
tection." 


11  Although  we  are  now  utilizing  the  pres¬ 
ence  or  absence  of  a  predicted  Grade  B  con¬ 
tour  to  determine  a  translator  station’s  right 
to  nondupllcatlon  protection,  we  expect  to 
replace  the  reference  to  the  predicted  Grade 
B  contour  with  a  fixed  mileage  standard  In 
the  near  future. 

“In  the  former  rules,  I  76.91(9),  provided 
nondupllcatlon  protection  to  stations  li¬ 
censed  to  small  television  markets  which 
were  carried  by  systems  located  outside  all 
markets  pursuant  to  176.57(a)(4).  Such 
smaller  market  stations  are  listed  as  being 


58.  Hyphenated  Markets.  The  rules 
that  have  been  in  force  to  date  have  not 
distinguished  between  hyphenated  mar¬ 
kets  and  non-hyphen&ted  market  sta¬ 
tions  with  respect  to  their  right  to  pro¬ 
tection  against  duplication  by  lower 
priority  stations.  We  recognize  that  the 
replacement  of  a  system  of  priorities 
based  on  signal  contours  with  priorities 
established  by  fixed  mileage  zones  might 
alter  both  certain  stations’  areas  of  pro¬ 
tection  and  particular  cable  television 
systems’  obligations  to  provide  protec¬ 
tion.  Because  of  the  unique  character¬ 
istics  of  hyphenated  television  mar¬ 
kets,  “  a  question  arises  as  to  what  im¬ 
pact  these  changes  might  have  on  sta¬ 
tions  and  cable  television  systems  located 
within  such  markets.  Moreover,  if  the 
changes  have  a  significant  impact,  there 
may  be  a  need  for  special  provision 
with  respect  to  protection  of  network 
programming  in  these  markets.  How¬ 
ever,  a  comparison  of  the  areas  of  pro¬ 
tection  of  hyphenated  market  stations 
and  the  corresponding  obligations  of 
cable  television  systems  to  protect  such 
stations  under  the  old  and  the  new  sys¬ 
tems  of  determining  priorities  failed  to 
disclose  that  there  is  any  threat  of  an 
adverse  impact  sufficient  to  warrant 
special  treatment.  Therefore,  we  will  not 
distinguish  between  stations  located  in¬ 
side  or  outside  hyphenated  television 
markets  for  purposes  of  the  network  pro¬ 
gram  nonduplication  rules. 

59.  We  are  adopting  fixed  mileage 
zones  of  protection  because  we  believe 
this  approach  will  bring  about  both 
greater  ease  in  administration  and  equity 
in  operation.  However,  because  different 
considerations  underlie  our  signal  car¬ 
riage  and  network  program  non-dupli¬ 
cation  policies,  we  have  not  attempted 
to  create  zones  of  non-duplication  pro¬ 
tection  which  precisely  parallel  the 
signal  carriage  specified  zones.  (We  re¬ 
fer  to  the  secondary  zone  of  protection 
for  small  marked  stations.)  Nonetheless, 
it  should  be  remarked  that  it  has  been 
our  experience  that  the  35-mile  specified 
zone  is  a  workable,  convenient  and  real¬ 
istic  estimate  of  most  station’s  basic  area 
of  service  and  the  additional  or  second¬ 
ary  zone  for  smaller  market  stations 
takes  into  account  population  density 
differences  between  large  and  smaller 
markets.  These  fixed  mileage  zones  have 
a  number  of  additional  advantages 
which  add  to  its  suitability  as  a  standard 
for  determining  priority.  With  fixed,  35 
or  55 -mile  zones  of  protection,  stations 
of  varying  signal  strength  are  placed  on 
a  more  equal  footing.  No  longer  will  sta¬ 
tions  with  advantages  in  such  areas  as 
antenna  height,  channel  assignment  and 
effective  radiated  power  be  given  a  prima 
facie  right  to  a  greater  zone  of  protec- 


sdgnific&ntly  viewed  In  the  county  wherein 
the  community  of  the  coble  television  system 
Is  located.  This  provision  has  been  eliminated 
because  the  55  mile  zone  of  protection  which 
our  new  rules  accord  to  smaller  market  tele¬ 
vision  stations  should  provide  adequate  non¬ 
dupllcatlon  protection. 

“See  Paragraph  87,  Cable  Television  Re¬ 
port  and  Order.  FCC  70-108,  37  FCC  2d  143, 
176  (1972). 


tion,  regardless  of  their  need  for  such 
protection.  In  addition,  the  use  of  zones 
will  create  very  few  overlaps.  Thus  a  re¬ 
duction  in  overlaps  will  restore  areas  of 
protection  to  many  less  powerful  sta¬ 
tions  and  will  eliminate  potential  prob¬ 
lems  in  economically  weak  markets  in 
congested  areas  of  the  country.  By  not 
requiring  protection  in  a  secondary  zone 
for  cable  television  systems  also  located 
within  55  miles  of  a  major  market  sta¬ 
tion,  we  have  also  attempted  to  prevent 
program  deletion  where  the  major  mar¬ 
ket  station  may  actually  be  as  close  or 
closer  to  the  cable  television  systems’ 
community  than  the  smaller  market 
station  in  question. 

60.  Since  fixed  mileage  zones  do  not 
fluctuate  with  changes  in  antenna  loca¬ 
tion,  transmitter  power,  or  other  ad¬ 
justments  in  broadcast  facilities,  we  ex¬ 
pect  them  to  provide  a  reliable  and  con¬ 
sistent  means  of  determining  present 
and  future  rights  and  obligations  in  the 
area  of  network  program  non-duplica¬ 
tion.  The  new  zones  of  protection  are 
based  on  our  specified  zone  concept,  for 
which  the  reference  points  are  well-de¬ 
fined  and  the  mileage  radius  easily 
determined.  Thus,  use  of  these  zones  of 
protection  should  be  free  of  the  error 
and  controversy  which  plagued  the  con¬ 
tour  method.  After  examining  the  zone 
of  protection  of  television  stations  pur¬ 
suant  to  the  contour-based  scheme  and 
the  fixed  mileage  zone  proposal,  we  are 
convinced  that  the  advantages  of  the 
latter  system  clearly  outweigh  the  con¬ 
sequence  of  what  little  protection  may  be 
lost  in  the  process.  We  anticipate  that 
the  change  from  the  old  priorities  to  the 
new  zone  definitions  will  be  accom¬ 
plished  easily  and  with  a  minimal  im¬ 
pact  on  television  broadcast  stations. 
However,  we  recognize  that  there  may 
be  circumstances  which  will  warrant  a 
departure  from  the  general  application 
of  these  new  priorities,  but  their  disposi¬ 
tion  must  be  considered  in  our  special 
relief  process." 

General  Exemption  for  Smaller 
Cable  Systems 

a.  Cable  Television  Comments.  61. 
NCTA  proposes  that  the  Commission 
exempt  all  cable  systems  with  fewer  than 
1,500  subscribers  from  having  to  provide 
any  non-duplication  protection.  It  is 
argued  that  while  it  is  impossible  to 
present  data  based  on  actual  experience, 
all  research  clearly  suggests  that  broad¬ 
casters  will  not  suffer  any  significant 
economic  harm  from  such  an  exemption. 
Cable  Interests  cite  the  Report  and 
Order  in  Docket  18785,  supra,  where 
the  Commission  adopted  an  exemption 
from  the  rules  for  cable  systems  having 
fewer  than  500  subscribers.  They  argue 
that  the  rationale  for  the  500  subscriber 
exemption  is  equally  applicable  for  sys¬ 
tems  with  fewer  than  1,500  subscribers. 
That  is,  such  small  cable  systems  are 
unduly  burdened  by  the  non-duplication 
rules  and  exempting  them  from  com- 


“  See.  eg..  Community  Service,  Inc , 
supra,  and  Staunton  Video  Corporation. 
FCC  74-692,  47  FOC  2d  851  (1974),  recon. 
denied.  FCC  75-328,  —  FCC  2d -  (1974). 
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pliance  with  the  rules  will  have  no  ad¬ 
verse  economic  impact  on  local  broad¬ 
casters.  The  Commission,  they  contend, 
has  seen  no  evidence  of  any  adverse 
effect  from  the  existing  exemption  nor 
has  it  been  presented  with  a  persuasive 
showing  that  there  would  be  such  impact 
from  the  proposed  exemption.  NCTA 
ha.<  submitted  to  the  Commission  a  study 
of  52  television  markets,  which  purports 
to  show  that  in  the  most  highly  pene¬ 
trated  cable  markets  a  1,500  subscriber 
system  exemption  would  affect  at  most 
4.1%  of  the  total  ADI-TV  households  in 
each  market.  The  actual  revenue  loss 
would  constitute  a  much  smaller  figure 
(less  than  half)  when  factors  such  as 
market  share,  the  number  of  competing 
stations  in  a  market  and  prime 
time  viewing  audience  are  taken  into 
account. 

62.  NCTA  acknowledges  that  there 
would  be  some  loss  of  non-duplication 
protection  should  smaller  cable  systems 
be  exempted  from  the  rules.  However,  it 
is  not  this  loss  that  is  at  issue,  but  rather 
the  effect  of  such  loss  on  a  station’s  abil¬ 
ity  to  serve  the  public  interest.  Cable 
systems  having  fewer  than  1,500  subscrib¬ 
ers  are  burdened  by  the  non-duplication 
rules  because  such  systems  do  not  have 
the  technical  personnel  to  adequately 
ha.nrii(»  the  numerous  problems  which 
arise  because  of  the  rules.  It  is  submitted 
that  cable  systems  having  fewer  than 
2,000  subscribers  employ,  at  maximum, 
one  or  two  technicians  to  handle  all 
aspects  of  operating  a  cable  television 
system.  The  true  costs  of  compliance 
with  non-duplication  requirements  go  far 
beyond  the  purchase  of  costly  non-dupli¬ 
cation  switching  equipment.  Non-dupli¬ 
cation  constitutes  a  continuing  source  of 
economic  drain,  loss  of  customer  good 
will,  and  constant  frustration  for  almost 
all  cable  operators,  especially  the  opera¬ 
tors  of  small  systems.  While  the  economic 
burdens  imposed  on  the  operator  in  terms 
of  equipment  and  manpower  costs  can 
more  easily  be  documented,  these  consti¬ 
tute  but  a  small  past  of  the  problems  in¬ 
herent  in  providing  non-duplication  pro¬ 
tection.  The  best  evidence  of  the  adverse 
consequences  to  cable  television  opera¬ 
tors  which  stem  from  the  non-duplica¬ 
tion  rules  is  found  in  the  constant  flow 
of  emotional  complaints  and  petitions 
which  are  directed  to  the  Commission. 
These  complaints,  pleas  for  relief,  and 
demands  for  elimination  of  the  non¬ 
duplication  rules  come  from  cable  op¬ 
erators,  cable  subscribers,  city  councils, 
and  members  of  state  legislatures  and 
the  United  States  Congress.  The  Com¬ 
mission  cannot  possibly  believe  that  these 
countless  subscriber  complaints  and  city 
council  resolutions  are  merely  the  result 
of  contrived  efforts  by  cable  operators. 

63.  Cable  interests  submit  that  the 
Commission  should  continue  to  base  any 
exemption  on  the  concept  of  the  number 
of  subscribers  served  by  a  system  rather 
than,  for  instance,  pursuant  to  a  formula 
based  on  the  total  population  of  a  com¬ 
munity.  Such  a  formula  tends  to  disre¬ 
gard  average  penetration  figures  which 
are  utilized  under  a  community  popula¬ 


te  deral 


tion  approach.  As  long  as  the  Commis¬ 
sion  continues  to  justify  its  nonduplica¬ 
tion  protection  on  the  concept  of  theoret¬ 
ical  f nationalization  of  audience,  it  is 
only  the  system’s  size  which  is  the  rele¬ 
vant  factor.  Moreover,  such  a  rule,  based 
on  the  number  of  subscribers,  is  the  sim¬ 
plest  and  most  rational  basis  for  an  ex¬ 
emption,  and  the  1,500  subscriber  level 
is  the  minimum  level  at  which  such  an 
exemption  can  reasonably  be  established. 
NCTA  notes  the  argument  by  some 
broadcasters  that  new  cable  systems 
which  commence  operation  in  large  com¬ 
munities  should  not  be  able  to  obtain  an 
exemption  from  the  non-duplication 
rules  when  the  system  is  first  con¬ 
structed.  As  subscribership  grows  beyond 
the  established  exemption  level,  broad¬ 
casters  argue  that  subscribers  will  be  ac¬ 
customed  to  receiving  duplicating  sta¬ 
tions,  thus  making  it  unlikely  that  the 
system  will  voluntarily  begin  compliance. 
NCTA  responds  by  stating  that  under 
the  1972  cable  television  rules  cable  sys¬ 
tems  located  within  television  markets 
are  not  entitled  to  import  distant  net¬ 
work  stations.  Therefore,  such  new  sys¬ 
tems  could  carry  no  distant  network  sta¬ 
tions  on  their  duplicating  programming 
and  the  exemption  would  not  come  into 
play. 

b.  Comments  of  Broadcasters.  64. 
Broadcasters  suggest  that  despite  their 
constant  complaints,  cable  operators  have 
offered  little  data  to  substantiate  the 
existence  of  the  alleged  burden  of  provid¬ 
ing  non-duplication  protection.  AMST 
argues  that  over  half  of  the  cable  systems 
in  existence  today  began  operations  after 
the  1966  exclusivity  rules  were  adopted, 
and  at  the  time  that  they  commenced 
operation,  the  cost  of  providing  non¬ 
duplication  protection  was  a  cost  that 
cable  operators  could  reasonably  antic¬ 
ipate.  The  fact  that  these  operators 
entered  the  cable  business  with  full 
knowledge  of  these  costs  and  that  cable 
systems  have  grown  and  prospered  since 
1966  indicates  that  the  cost  and  incon¬ 
venience  of  providing  non-duplication  is 
not  nearly  as  burdensome  as  is  now  al¬ 
leged.  It  is  argued  that  if  the  proposed 
1500  subscriber  exemption  is  adopted, 
the  resulting  loss  of  protection  would  be 
significant  for  most  stations.  And,  if  this 
exemption  were  coupled  with  an  exemp¬ 
tion  for  systems  outside  the  35-mile  zone 
of  television  markets,  the  106s  of  protec¬ 
tion  would  be  staggering.  It  is  argued 
that  all  broadcast  stations  regardless  of 
size  must  abide  by  the  same  rules  no 
matter  how  burdensome.  Cable  systems 
should  be  treated  no  differently. 

65.  It  is  argued  that  any  exemption 
based  on  the  number  of  cable  subscribers, 
even  one  which  properly  accumulates  the 
subscribers  served  by  integrated  cable 
operations  spread  over  several  com¬ 
munities  (the  headend  approach),  pre¬ 
sents' serious  administrative  difficulties 
and  invites  abuse.  The  number  of  sub¬ 
scribers  to  a  cable  system  constantly 
changes.  Thus,  a  system  might  qualify  for 
the  exemption  one  day  and  on  the  next  be 
subject  to  the  non-duplication  require¬ 
ments.  There  is  also  no  readily  available, 
up-to-date  source  of  information  by 
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which  the  number  of  subscribers  to  a  par¬ 
ticular  system  can  be  ascertained.  The 
FCC  Form  325  is  filed  once  a  year,  is  not 
available  for  several  months  after  it  is 
filed,  and  is  of  little  value  in  many  cases 
since  it  is  out  of  date  with  respect  to  the 
subscriber  count  shortly  after  it  is  mailed 
to  the  Commission.  AMST  suggests  that 
an  exemption  based  on  community  size 
rather  than  system  size  would  eliminate 
some  of  these  problems.  Community  size, 
they  submit,  does  not  change  with  such 
rapidity  and  population  statistics  are 
more  readily  available  and  have  the 
virtue  of  not  being  within  the  sole  knowl¬ 
edge  of  the  party  seeking  the  exemption. 

66.  Broadcasters  assert  that  neither 
the  capital  investment  in  switching 
equipment  nor  yearly  operating  costs  are 
large  in  either  an  absolute  sense  or  rela¬ 
tive  to  overall  cable  revenues.  It  is  argued 
that  none  of  the  cable  comments  sug¬ 
gested  that  the  continued  existence  of 
any  cable  system  has  ever  been  placed 
in  jeopardy  by  requiring  compliance  with 
exclusivity  rules.  Nor  has  it  been  sug¬ 
gested  that  any  cable  system’s  ability  to 
provide  services  has  been  diminished. 
Hence,  it  is  argued,  the  threatened  in¬ 
jury  from  compliance  with  the  non¬ 
duplication  rules  would  at  most  mean  a 
reduction  of  profits,  and  while  there  is  an 
understandable  interest  in  maximizing 
profits,  that  interest  pales  when  com¬ 
pared  to  the  very  real  danger  to  the  con¬ 
tinued  viability  of  local  television  serv¬ 
ice  that  a  1,500  subscriber  exemption 
would  create.  Various  broadcasters  pre¬ 
sented  data  which  allegedly  indicate  t^iat 
a  1,500  subscriber  exemption  would  result 
in  audience  fragmentation  which  would 
only  worsen  as  cable  penetration  in  an 
area  increased.  It  is  argued  that  NCTA’s 
data  with  regard  to  the  1,500  subscriber 
exemption  bears  no  relation  to  reality, 
that  no  other  cable  party  has  offered 
more  than  unsupported  assertions,  and 
that  in  contrast,  broadcasters  have  sub¬ 
mitted  data  which  reliably  Indicates  the 
potential  harm  such  an  exemption  would 
cause. 

c.  Discussion.  67.  In  our  notice,  we  re¬ 
quested  comments  on  the  question  of 
whether  a  general  exemption  from  the 
non-duplication  rules  should  be  adopted 
for  cable  systems  having  fewer  than  1,500 
subscribers.  Cable  television  interests 
either  supported  the  proposed  1,500  sub¬ 
scriber  exemption  or  suggested  that  a 
much  higher  figure,  such  as  3,500  sub¬ 
scribers  per  system,  would  be  more  ap¬ 
propriate.  Broadcasters  generally  argue 
that  an  exemption  for  cable  systems  hav¬ 
ing  fewer  than  1,500  subscribers  would 
result  in  severe  adverse  economic  impact 
to  many  television  stations,  and  that  no 
exemption  from  the  rules  is  warranted. 
Both  sides  in  this  controversy  submitted 
statistical  data  to  support  their  respec¬ 
tive  positions.  NCTA’s  extensive  exhibit 
allegedly  shows  that  even  in  those  televi¬ 
sion  markets  having  a  high  degree  of 
cable  television  penetration,  there  could 
be  only  the  most  minimal  impact  result¬ 
ing  from  a  1,500  subscriber  exemption.  A 
number  of  broadcasters,  however,  sub¬ 
mitted  data  showing  that  the  adoption  of 
the  proposed  exemption  would  result  in 
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substantial  adverse  economic  impact  on 
a  number  of  television  broadcast  stations. 

68.  On  April  4,  1974,  the  Commission 
released  Its  Report  and  Order  in  Docket 
187 85,  supra.  In  that  proceeding,  the 
Commission  promulgated  i  76.95(c)  of 
the  rules  to  exempt  any  cable  television 
system  as  defined  In  176.5(a)  having 
fewer  than  500  subscribers  from  the  net¬ 
work  program  exclusivity  rules.”  In  Doc¬ 
ket  18785,  we  determined  that  small 
cable  television  systems  serving  fewer 
than  500  subscribers  are  unduly  bur¬ 
dened  by  the  financial  and  manpower  ex¬ 
penditures  which  are  necessitated  by  the 
non-duplication  rales  and  tJjat  exempt¬ 
ing  such  systems  would  have  no  signifi¬ 
cant  adverse  economic  impact  on  broad¬ 
casters.”  Docket  18785  was  limited  solely 
to  the  question  of  whether  an  exemption 
for  cable  systems  having  fewer  than  500 
subscribers  should  be  adopted.  In  effect, 
it  served  to  promulgate  as  a  formal  rale 
what  had  hitherto  been  a  processing 
policy.  Hiat  proceeding  did  not  examine 
the  propriety  of  other  exemption  levels, 
unlike  our  deliberations  In  Docket  1999 5. 

69.  Intimately  entwined  with  the 
question  of  what  a  proper  exemption 
level  for  cable  systems  may  be,  has  been 
the  question  of  whether,  for  purposes  of 
exemptions,  the  Commission  should  use 
its  administrative  definition  of  a  cable 
system  based  upon  a  “community”  con¬ 
cept  (see  S  76.5(a) )  or  whether  we  should 
employ  a  “headend”  or  integrated  sys¬ 
tem  concept.  Under  the  500  subscriber 
exemption  adopted  in  Docket  18785,  the 
“community”  concept  was  retained. 
However,  following  a  closer  scrutiny  of 
the  question,  we  have  determined  that 
the  use  of  the  headend  or  integrated  sys¬ 
tem  concept  is  more  appropriate  for 
determining  when  exemption  is  war¬ 
ranted.  In  fact,  generally  both  broad¬ 
casters  and  cable  operators  agree  that 
the  headend  concept  is  more  appropriate 
for  this  purpose.  Since  we  are  concerned 
with  the  manpower,  financial,  and  tech¬ 
nical  resources  of  a  cable  system,  as  well 
as  the  total  number  of  subscribers  served 
by*  a  commonly  owned  and  technically 
integrated  unit,  the  headend  concept 
more  accurately  reflects  these  factors. 

70.  Our  underlying  rationale  for  ex¬ 
empting  small  cable  systems  from  the 
non-duplication  rules  was  fully  expressed 
in  our  Report  and  Order  in  Docket  18785. 
We  determined  that  while  the  expendi¬ 
tures  for  equipment  and  manpower  made 


"  On  May  10, 1974,  the  Association  of  Maxi¬ 
mum  Service  Telecasters,  ( AMST)  filed  a 
"Petition  for  Reconsideration  and/or  Modi¬ 
fication  of  the  Report  and  Order  In  Docket 
18785.”  The  National  Cable  Television  Asso¬ 
ciation  (NCTA)  filed  an  opposition  to  the 
AMST  petition  on  May  24,  1974,  and  on  June 
10,  1974  AMST  replied.  In  light  of  the  rule 
changes  which  we  are  adopting  In  this  docu¬ 
ment  today,  AMST's  reconsideration  petition 
Is  now  moot.  The  petition  few  reconsideration, 
therefore,  is  hereby  dismissed,  and  the  pro¬ 
ceeding  In  Docket  18785  is  terminated. 

*  Since  the  adoption  of  former  i  76.95(c), 
no  television  stations  have  filed  petitions 
claiming  that  this  exemption  has  produced 
adverse  financial  Impact  on  their  operations. 


by  small  systems  in  order  to  comply  with 
the  non-duplication  rales  have  a  sub¬ 
stantial  financial  impact  on  such  sys¬ 
tems  when  viewed  in  relation  to  their 
gross  revenues,  any  adverse  economic 
impact  on  local  broadcasters  which 
could  result  from  exempting  small  sys¬ 
tems  would  be  minimal.  In  addition,  last 
minute  program  schedule  changes,  spe¬ 
cial  events  and  overruns,  and  malfunc¬ 
tioning  equipment  difficulties  compound 
the  problems  normally  encountered  by 
small  cable  systems  in  complying  with 
these  rules.  We  must  measure  this  in¬ 
convenience  against  the  potential  harm 
to  broadcasters  which  might  result  from 
any  new  exemption. 

71.  We  have  studied  numerous  factors 
which  might  bear  on  this  matter,  and 
have  examined  the  statistical  variables 
which  affect  both  cable  and  broadcast  op¬ 
erations  in  the  United  States.  Based  upon 
all  of  the  information  at  our  disposal, 
we  have  decided  to  adopt  an  exemption 
from  our  non-duplication  rules  for  cable 
systems  serving,  on  a  headend  basis, 
fewer  than  1,000  subscribers.  We  believe 
that  the  likelihood  of  significant  adverse 
economic  impact  on  broadcasters  could 
increase  sharply  if  systems  having  more 
than  1,000  subscribers  were  exempted 
from  the  rules.  On  the  other  hand,  an 
exemption  for  cable  systems  with  fewer 
than  1,000  subscribers  would  not  pose  the 
prospect  of  unacceptable  impact  for  the 
overwhelming  majority  of  stations.  In 
our  opinion,  it  would  not  be  appropriate 
to  risk  the  effects  of  a  higher  exemption 
at  this  time.  This  relaxation  of  the  rales 
will  serve  the  convenience  of  subscribers 
and  benefit  smaller  cable  systems  for 
whom  the  cost  of  switching  is  generally 
a  significant  expense.  A  1,000  subscriber 
exemption  should  produce  a  relatively 
small  increase  in  the  number  of  systems 
and  subscribers  previously  exempt  under 
the  “500”  rule.  Under  our  current  “500 
subscriber”  exemption,  approximately 
1,965  of  the  5,035  operational  cable  tele¬ 
vision  systems  need  not  comply  with  the 
program  exclusivity  rules.  Assuming  a 
maximum  of  499  subscribers  per  system — 
which  is  a  generous  assumption  to 
make — some  980,535  subscribers  are  af¬ 
fected.  This  figure  represents  approxi¬ 
mately  12  percent  of  the  estimated  9.5 
million  subscribers  to  cable  television  sys¬ 
tems  nationwide.  Employing  the  “head- 
end”  approach,  the  number  of  systems 
serving  fewer  than  1,000  subscribers  is 
1,428.”  Making  another  generous  assump¬ 
tion  that  each  system  serves  999  sub¬ 
scribers.  the  total  number  of  subscribers 
affected  by  an  exemption  of  1,000  per 
headend  rises  to  1,426,572  or  14.7  per¬ 
cent  of  all  cable  television  subscribers. 
It  is  important  to  keep  this  figure  in  per¬ 
spective,  especially  when  we  know  that 
the  total  television  households  affected  by 
this  exemption  to  our  exclusivity  rules  is 
on  the  order  of  l/69th  of  all  television 


“  These  figures  are  extrapolated  from  data 
reported  to  the  Commission  on  FOO  Form 
325  and  Information  gathered  by  Television 
Dipest,  Ine.  and  reported  In  the  Services  Vol¬ 
ume,  Television  Factbook,  1978-74  edition. 


households.”  Weighing  the  small  impact 
of  this  new  exempUoa  against  the  cost 
■mi  inconvenience  of  .  compliance  for 
quite  small  business  operations,  we  are 
persuaded  that  the  adoption  of  this  new 
rule  will  serve  the  public  interest. 

72.  As  with  any  general  rule  of  this 
sort,  there  may  be  cases  where,  due  to  a 
proliferation  of  small  cable  systems  in  a 
particular  television  market,  there  will 
be  a  likelihood  of  substantial  adverse  eco¬ 
nomic  impact  on  local  television  stations. 
In  such  cases,  broadcasters  may  file  peti¬ 
tions  for  special  relief  showing  the  likeli¬ 
hood  of  such  impact.  These  petitions  will 
be  handled  on  a  case  by  case  basis  and 
an  appropriate  relief  will  be  granted 
where  it  can  be  shown  that  the  alleged 
adverse  economic  impact  is  or  will  be 
sufficient  to  result  in  a  diminution  of  a 
station’s  ability  to  serve  the  public  in¬ 
terest.  Finally,  in  response  to  the  asser¬ 
tion  by  broadcasters  that  it  will  be  diffi¬ 
cult  to  determine  when  a  system  is  no 
longer  entitled  to  an  exemption,  we  are 
also  adopting  a  new  rale  which  will  re¬ 
quire  that,  within  sixty  days  of  the  ac¬ 
quisition  of  1,000  subscribers  by  a  cable 
system,  a  statement  to  that  effect  must 
be  filed  with  the  Commission.  It  shall 
be  available  for  inspection  at  the  Com¬ 
mission’s  offices.  In  addition,  the  cable 
operator  must  provide  a  copy  of  this 
statement  or  the  data  contained  therein, 
to  any  television  or  translator  station 
carried  on  his  system. 

Program  Overruns 

73.  Our  overall  review  of  the  many  is¬ 
sues  inherent  in  administering  a  regula¬ 
tory  program  such  as  nonduplication  is 
complicated  by  a  consideration  of  the 
sporadic  problem  of  program  overruns. 
The  National  Cable  Television  Associa¬ 
tion  has  proposed  that  cable  television 
systems  should  not  be  required  to  pro¬ 
vide  network  program  exclusivity  protec¬ 
tion  for  a  reasonable  period  of  time  fol¬ 
lowing  the  carriage  of  a  duplicative  pro¬ 
gram  which  has  an  indefinite  time  of 
completion.  Specifically,  they  suggest 
that  if,  for  whatever  reason,  there  is  a 
possibility  that  the  actual  running  time 
of  a  television  program,  emanating  from 
either  a  local  or  distant  broadcast  sta¬ 
tion,  may  not  correspond  with  the  pro¬ 
gram’s  scheduled  time  of  completion,  a 
cable  operator  should  be  relieved  of  the 
duty  to  provide  non-duplication  protec¬ 
tion  for  two  hours  following  the  program. 
They  propose  that  in  the  evenings  and 
on  weekends  a  cable  operator  should 
be  freed  totally  from  non-duplication  re¬ 
quirements  following  a  program  with  an 
indefinite  time  of  completion,  for  the  re¬ 
mainder  of  the  day  and  evening.  They 
assert  that  such  a  provision  would  avoid 
“clipping”  (i.e.,  cutting  off  of  the  begin¬ 
ning  or  end  of  a  program)  of  network 
and  non-network  shows  and  would  allow 
a  cable  operator  sufficient  opportunity  to 
reprogram  his  non-duplication  switching 
equipment.  Broadcasters  contend  that 


“  Television  Factbook  reports  a  figure  of 
68,538,900  television  households  as  of  Sen- 
tem.be  r,  1978. 


FEDERAL  REGISTER,  VOL  40,  NO.  77— MONDAY,  APRIL  21,  19F5 


17736 


RULES  AND  REGULATIONS 


program  runovers  occur  so  infrequently 
in  situations  where  they  could  cause  a 
loss  of  programming  for  cable  subscribers 
that  elimination  of  non-duplication  pro¬ 
tection  for  a  period  of  time  following 
potential  program  runovers  is  an  overly 
broad  and  unnecessary  remedy  to  the 
problem. 

74.  There  are  a  number  of  different 
types  of  programs  which  may  have  in¬ 
definite  times  of  completion.  Special 
events,  unscheduled  Presidential  press 
conferences  and  most  sporting  events  are 
the  types  of  programs  which  present 
potential  runover  situations.  While  ac¬ 
tual  runovers  may  occur  with  relative 
infrequence,  we  believe  that  the  loss  of 
programming  they  may  occasion  when 
they  do  occur  is  a  matter  deserving  spe¬ 
cial  consideration.  Certainly,  the  public 
is  not  well  served  when  portions  of  tele¬ 
vision  programs  are  unnecessarily  deleted 
due  to  the  operation  of  our  rules. 

75.  NCTA  contends  that  cable  systems 
should  be  relieved  of  the  duty  to  provide 
non-duplication  protection  following  any 
program  which  “experience  has  demon¬ 
strated”  will  potentially  run  over  its 
scheduled  time  of  completion.  Only  this 
remedy,  they  argue,  can  prevent  a  loss  of 
programming.  We  believe,  however,  that 
such  an  approach  is  too  speculative  to  be 
a  rational  solution  to  the  problem  since 
there  are  a  great  many  programs  which 
may  potentially  run  over  their  scheduled 
completion  time.  For  the  Commission  to 
relieve  cable  systems  of  their  non-dupli¬ 
cation  duties  in  all  cases  where  the  mere 
possibility  of  a  runover  exists  would,  as 
broadcasters  have  suggested,  be  an 
overly  broad  resolution. 

76.  The  most  common  situation  in 
which  a  runover  is  likely  to  occur  involves 
the  live  broadcast  of  sports  events.  Only 
in  rare  instances  do  films  or  other  types 
of  programming  run  beyond  their 
scheduled  completion  times.  While  the 
inconvenience  to  cable  operators  which 
may  be  caused  by  runovers  is,  unfortu¬ 
nately,  unavoidable  in  most  cases,  our 
primary  concern  is  the  potential  loss  of 
programming  to  cable  subscribers  which 
may  occur  when  a  switcher  cuts  off  the 
signal  of  a  lower  priority  station  prior  to 
the  completion  of  a  program.  Since  it  is 
virtually  impossible  to  determine  in  ad¬ 
vance  when  an  overrun  may  occur,  it  is 
difficult  for  a  cable  operator  to  reach  his 
switching  equipment,  which  may  be  re¬ 
motely  located,  in  time  to  prevent  clip¬ 
ping  of  the  beginning  or  end  of  another 
program.  In  order  to  alleviate  what  ap¬ 
pears  to  be  the  most  common  overrun 
problem,  we  are  adopting  S  76.95(c) 
which  will  relieve  cable  systems  of  the 
duty  to  provide  non-duplication  pro¬ 
tection  for  one  hour  immediately  follow¬ 
ing  the  scheduled  time  of  completion  of  a 
live  sports  event.  This  rule  will  permit  the 
cable  operator  to  pre-set  his  switching 
equipment  so  that  no  loss  of  program¬ 
ming  will  occur.  In  addition,  this  one  hour 
“grace  period"  will  allow  sufficient  time 
for  a  cable  operator  to  re-program  his 
switching  equipment  in  those  situations 
where  a  network  reschedules  its  pro¬ 
grams  following  a  sports  event. 


77.  The  rule  we  are  adopting  will  not 
resolve  difficulties  which  may  arise  due 
to  runovers  caused  by  Presidential  news 
conferences.  Congressional  hearings  or 
other  special  events.  However,  it  is  our 
view  at  this  time  that  in  order  to  deal 
with  such  situations  we  would  have  to 
adopt  a  rule  which  we  believe  would  be 
unnecessarily  broad  in  its  prospective 
application. 

Procedures  and  Sanctions 

a.  Comments  of  Broadcast  Interests.  78. 
Approximately  50  comments  submitted 
by  broadcasters  addressed  the  subjects 
of  procedures  and  sanctions.  Although 
there  was  a  fairly  wide  variety  of  solu¬ 
tions  offered,  mostly  in  the  area  of  sanc¬ 
tions,  only  20  of  the  comments  specifically 
stated  that  the  present  notification  pro¬ 
cedures  were  adequate.  A  number  of  re¬ 
spondents  criticized  the  Commission  for 
the  length  of  time  required  to  process  * 
requests  for  orders  to  show  cause.  The 
broadcasters’  most  popular  proposal  for 
ensuring  proper  exclusivity  protection 
was  that  the  Commission  review  “ex¬ 
clusivity  logs”  which  cable  operators 
should  be  required  to  maintain.  In  this 
connection,  it  is  noted  that  the  Rocky 
Mountain  Broadcasters  Association 
(RMBA)  has  submitted  a  “Petition  for 
Rule  Making”  (RM-2376)  requesting  that 
cable  television  systems  be  required  to 
maintain  logs  reflecting  the  stations  and 
programming  carried,  as  well  as  pro¬ 
grams  deleted  pursuant  to  our  exclusivity 
rules.  RMBA  would  have  cable  operators 
submit  a  weekly  composite  log  to  the 
Commission  for  review* Others  criticized 
the  present  procedure  whereby  cable 
operators  can  request  weekly  notification, 
suggesting  that  seasonal  master  sched¬ 
ules  provided  adequate  notification.  A  few 
broadcasters,  whose  stations  are  carried 
by  70  or  more  systems,  recommended  that 
cable  operators  bear  the  full  burden  of 
finding  programming  protected  by  the 
exclusivity  rules  and  deleting  it  without 
requests.  Another  broadcaster  Indicated 
that  all  inequities  in  the  present  system 
would  be  resolved  if  stations  themselves 
did  the  switching.  Five  of  the  comments 
proposed  that  cable  systems  should 
certify  to  the  stations  wnd  the  Commis¬ 
sion  that  exclusivity  protection  is  being 
provided.  A  few  of  the  comments  sug¬ 
gested  that  lower  priority  signals  should 
be  required  to  provide  cable  operators 
with  programming  schedules.  Others 
recommend  that  a  standard  exclusivity 
notice  form  be  adopted  by  the  Commis¬ 
sion,  a  recommendation  supported  by  the 
Association  of  Maximum  Service  Tele¬ 
casters  (AMST) .  In  addition,  AMST,  ap¬ 
parently  recognizing  that  present  pro¬ 
cedures  are  inadequate,  proposed  that  a 
Joint  Advisory  Committee  composed  of 
representatives  of  both  industries  be 
established  to  examine  the  notification 
procedures. 

79.  All  comments  addressed  the  ques¬ 
tion  of  sanctions  against  cable  operators 


*  The  oommente  and  reply  comments  sub¬ 
mitted  In  RM-2376  have  been  considered  and 
Incorporated  in  this  proceeding,  and  accord¬ 
ingly  RM-2376  will  be  dismissed  os  moot. 


and  unanimously  concluded  that  the 
present  remedies  are  inadequate.  Most  of 
the  comments  criticized  the  automatic 
stay  provision  in  §  76.97  and  the  length 
of  time  the  Commission  took  to  act  on 
waiver  requests.  Likewise,  the  comments 
reflected  frustration  with  the  fact  that 
the  only  remedy  available  to  stations  not 
provided  exclusivity  was  a  petition  for 
an  order  to  show  cause.  The  solution  pro¬ 
posed  by  the  vast  majority  of  comments 
demanded  that  cable  operators  be  sub¬ 
jected  to  forfeitures  for  violations  of  the 
exclusivity  rules.  As  an  extreme  penalty, 
a  broadcaster  proposed  that  the  cable  op¬ 
erator  permanently  delete  the  lower  pri¬ 
ority  signal  for  failure  to  provide  proper 
protection.  Others  felt  that  revocation  of 
a  cable  system’s  certificate  of  compliance 
was  justified  if  protection  was  not  pro¬ 
vided.  One  broadcaster  went  so  far  as  to 
suggest  that  the  Commission  monitor  all 
cable  systems  to  insure  compliance  with 
the  exclusivity  rules. 

b.  Comments  of  Cable  Interests.  80.  67 
comments  were  filed  by  cable  operators 
of  which  37  offered  various  recommen¬ 
dations  for  changes  to  the  present  rules. 
There  was  unanimous  agreement  that 
the  present  notification  procedures  do 
not  prevent  the  loss  of  programming  to 
subscribers  where  last  minute  schedul¬ 
ing  changes  by  requesting  or  lower  pri¬ 
ority  stations  result  in  non-protected 
programming.  Many  cable  operators 
would  have  the  Commission  require  sta¬ 
tions  to  provide  current  programming 
information  on  a  weekly  basis  with  daily 
updates  phoned  to  cable  systems.  Some 
comments  suggest  that  requesting  sta¬ 
tions  be  required  to  submit  schedules  of 
lower  priority  stations.  Most  cable  op¬ 
erators  argue  that  programs  following 
sports  presentations  and  special  news¬ 
casts  should  be  exempted  from  protec¬ 
tion  for  the  remainder  of  the  broadcast 
day.  As  for  sanctions,  cable  operators 
argue  that  no  protection  should  be  re¬ 
quired  where  the  requesting  station  has 
submitted  incomplete,  inaccurate,  or  un¬ 
timely  notification.  Some  cable  opera¬ 
tors  contend  that  any  loss  of  program¬ 
ming  caused  by  improper  notification 
should  result  in  the  permanent  loss  of 
exclusivity  protection.  In  this  vein, 
NCTA  suggests  that  the  Commission  es¬ 
tablish  and  administer  a  formula  which 
would  calculate  the  extent  to  which  a 
station  would  forfeit  its  right  to  exclu¬ 
sivity  whenever  its  inaccurate  notice 
caused  the  cable  system  to  unnecessarily 
delete  programming.  Another  sanction 
recommended  for  stations  failing  to  pro¬ 
vide  proper  notification  is  forfeiture, 
similar  to  present  sanctions  under  sec¬ 
tion  503(b)  of  the  Communications  Act. 

c.  Discussion.  81.  As  indicated  in  the 
comments  concerning  procedures  and 
sanctions,  the  present  rule  (9  76.93(a)) 
does  not  provide  sufficient  notification 
guidelines  and  lacks  any  provision  for 
enforcement.  Another  problem  resulting 
from  current  Commission  policy  is  the 
loss  of  non-protected  programming  to 
the  viewing  public.  It  now  seems  clear 
that  the  keystone  for  the  administration 
of  our  exclusivity  rules — good  faith  coop- 
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eration  by  all  parties — has  not  been  ef¬ 
fective  In  preventing  complaints  from 
all  parties  affected-broadcasters,  cable 
operators,  and  subscribers.  Our  basic  ob¬ 
jectives  in  changing  the  present  rule  are 
threefold:  (a)  insure  that  broadcasters 
receive  protection  to  which  they  are  en¬ 
titled;  (b)  establish  adequate  notifica¬ 
tion  guidelines  to  enable  cable  operators 
to  perform  their  exclusivity  responsibili¬ 
ties  properly;  and  (c)  prevent  incon¬ 
venience  and  loss  of  non-protected  pro¬ 
gramming  to  the  viewing  public.  We  rec¬ 
ognize  that  there  are  difficulties  inherent 
in  our  nonduplication  rules  which  no  pro¬ 
cedure  can  prevent.  Yet  we  are  convinced 
that  the  changes  promulgated  will  allevi¬ 
ate  many  of  the  problems  encountered 
to  date. 

82.  It  is  apparent  that  many  of  the 
broadcasters’  complaints  would  be  re¬ 
solved  if  expeditious  processing  of  all 
special  relief  and  show  cause  petitions 
could  be  accomplished."  In  this  regard, 
we  note  that  the  staff  of  the  Cable  Tele¬ 
vision  Bureau  has  been  increased  to  ex¬ 
peditiously  process  these  and  other  mat¬ 
ters.  In  addition,  a  recently  adopted 
delegation  of  authority  to  the  Chief, 
Cable  Television  Bureau,  empowers  him 
to  deny  petitions  for  waiver  of  the  ex¬ 
clusivity  rules  where  such  action  would 
be  consistent  with  established  Commis¬ 
sion  policy.”  This  should  Insure  expe¬ 
dited  action  in  routine,  non-meritorious 
cases.  We  therefore  believe  that  deletion 
of  the  automatic  stay  provision,  9  76.97, 
as  recommended  by  some  broadcasters, 
is  unnecessary.  Moreover,  §  76.97  serves 
a  useful  purpose  in  that  it  preserves  the 
status  quo  until  the  Commission  has  an 
opportunity  to  rule  on  the  applicability 
of  the  exclusivity  rules  to  the  situation 
at  hand.  Additionally,  we  will  continue  to 
press  for  amendments  to  §  503(b)  of  the 
Communications  Act  of  1934,  thereby 
giving  the  Commission  authority  to  im¬ 
pose  forfeitures  on  cable  operators  who 
violate  the  Commission’s  rules. 

83.  Inconvenience  to  subscribers  should 
be  abated  substantially  by  permitting 
multi-channel  carriage  during  periods  of 
exclusivity.  See  paragraphs  28-35.  We 
have  also  reused  our  rules  to  provide  an 
additional  exemption  for  network  pro¬ 
gramming  following  live  sports  events 
which  extend  beyond  their  scheduled 
broadcast  period.  This  change  should 
also  significantly  reduce  subscriber  com¬ 
plaints.  (A  discussion  of  these  revisions 
will  be  found  at  paragraphs  73-77  above.) 

84.  In  the  long  run  these  changes  will 
alleviate  most  of  the  present  problems, 
but  loss  of  programming  to  subscribers 
could  continue  since  programming 
changes  by  the  requesting  or  lower  pri¬ 
ority  station  are  often  made  without 

»•  In  this  connection,  we  note  that  there 
exists  some  confusion  regarding  the  appro¬ 
priate  time  periods  for  filing  responsive 
pleadings  to  petitions  for  orders  to  show 
cause  Involving  cable  television  systems. 
These  time  periods  are  specified  In  1 1.46  of 
the  Commission’s  rules  and  the  Chief,  Cable 
Television  Bureau,  has  delegated  authority 
under  |  0288(a)  to  act  on  requests  for  ex¬ 
tensions  of  time. 

*  see  1 0.288(q)  of  the  Commission’s  rules. 


cable  systems  being  notified.  Under  pres¬ 
ent  Commission  policy,  broadcasters  are 
authorized  to  submit  seasonal  master 
schedules  containing  a  minimum  of  in¬ 
formation  concerning  the  programming 
to  be  protected.  Although  the  Commis¬ 
sion  expects  all  broadcasters  to  cooperate 
by  notifying  the  cable  operator  as  soon 
as  possible  of  any  changes,  a  broadcaster 
has  little  incentive  to  inform  the  cable 
operator  that  protection  is  no  longer  re¬ 
quired.  In  an  attempt  to  resolve  this 
problem,  a  provision  has  been  added  to 
the  rules  to  require  the  requesting  sta¬ 
tion  to  submit  monthly  schedules  specifi¬ 
cally  indicating  the  programming  to  be 
protected  and  the  programming  of  the 
station  to  be  deleted.  We  concur  with 
comments  filed  by  both  broadcasters  and 
cable  operators  recommending  the  use  of 
a  standard  exclusivity  request  form. 
Therefore,  we  have  attached  as  Appendix 
B,  a  sample  exclusivity  request  form 
which,  if  utilized,  should  provide  the 
minimum  amount  of  information  neces¬ 
sary  to  enable  a  cable  operator  to  prop¬ 
erly  perform  exclusivity  responsibilities. 
We  emphasize  that  the  use  of  this  format 
is  optional  and  does  not  represent  a  new 
requirement.  With  a  monthly  program 
schedule  at  hand,  cable  operators  should 
be  provided  adequate  advance  notice  to 
set  switching  equipment  and  check  for 
discrepancies  in  the  request.  Most 
changes  in  network  programming  are 
known  well  in  advance,  therefore,  we  are 
requiring  all  broadcasters  to  advise  cable 
operators  of  changes  to  the  monthly 
exclusivity  requests  eight  (8)  days  prior 
to  the  broadcast  of  the  program  to  be 
protected. 

85.  There  is  one  situation  which  results 
in  loss  of  nonprotected  programming  to 
the  viewing  public  which  is  much  more 
difficult  to  resolve.  It  arises  where  the 
lower  priority  station  changes  its  pro¬ 
gramming  schedule  after  the  requesting 
station  has  submitted  a  request  for  pro¬ 
tection.  Here  the  broadcaster  requesting 
exclusivity  has  little  incentive  to  check 
the  programming  schedule  of  lower  pri¬ 
ority  stations  or  to  inform  the  cable 
operator  that  its  signal  is  no  longer  du¬ 
plicated  as  previously  indicated.  Although 
we  recognize  that  the  cable  operator  has 
sufficient  motivation,  such  as  complaints 
from  subscribers,  to  check  for  discrep¬ 
ancies  in  the  exclusivity  requests,  we  will 
not  relieve  the  requesting  broadcaster 
from  the  responsibility  of  determining 
whether  its  programming  is  in  fact  being 
simultaneously  duplicated  after  its 
monthly  notice  has  been  mailed  or  com¬ 
municated. 

86.  We  cannot  agree  with  the  recom¬ 
mendation  of  some  cable  television  inter¬ 
ests  that  a  rule  should  be  adopted  which 
would  provide  sanctions  against  televi¬ 
sion  stations  submitting  improper  or  in¬ 
adequate  requests  for  non-duplication 
protection.  Such  an  action  would  be  pre¬ 
mature  at  this  time.  The  Commission  has 
revised  many  of  the  nonduplication  rules, 
including  the  notification  requirements. 
This  new  regulatory  program  should  be 
given  a  chance  to  work,  and  we  trust  that 
once  these  new  rules  become  a  matter  of 
routine  for  both  broadcasters  and  cable 
operators,  the  occasion  for  complaint  will 


have  lessened.  However,  if  we  are  pre¬ 
sented  with  a  demonstrated  pattern  of 
abuse  of  the  notification  procedures 
which  results  in  the  loss  of  programming 
to  a  cable  system’s  subscribers,  we  shall 
take  appropriate  measures,  including  the 
suspension  of  nonduplication  rights.  For 
the  time  being,  such  matters  will  be  dis¬ 
posed  of  in  our  special  relief  processes. 

87.  We  have  also  taken  this  opportu¬ 
nity  to  make  administrative  changes  in 
areas  related  to  exclusivity  which  have 
proved  bothersome  over  the  past  three 
years.  We  anticipate  that  the  changes 
promulgated  today  will  enable  us  to  ad¬ 
minister  the  rules  more  efficiently.  First, 
we  have  amended  9  76.97  to  lend  preci¬ 
sion  in  determining  the  date  from  which 
to  measure  the  15-day  period  in  which 
exclusivity  waiver  requests  must  be  sub¬ 
mitted  by  a  cable  system  in  order  to  trig¬ 
ger  the  stay  provisions.  Hie  change  re¬ 
solves  the  present  ambiguity  where,  for 
instance,  stations  request  exclusivity 
prior  to  the  date  operations  are  com¬ 
menced  by  either  the  cable  system  or  the 
station  itself  and  prior  to  the  date  a  cable 
television  headend  serves  more  than  1,000 
subscribers.  Although  the  Commission  is 
concerned  with  abuses  in  private  agree¬ 
ments  excepted  from  the  exclusivity  re¬ 
quirements,  we  will  not  delete  the  rule 
which  gives  full  effect  to  such  agree¬ 
ments. 

88.  It  should  be  noted  that  in  fashion¬ 
ing  these  changes,  we  have  necessarily 
omitted  proposals  submitted  by  various 
parties.  We  rejected  the  suggestion  that 
the  cable  systems  keep  logs  reflecting  ex¬ 
clusivity  protection  and  file  exclusivity 
reports  as  overly  burdensome  for  cable 
operators  and  administratively  trouble¬ 
some  for  the  Commission.  Also  we  were 
not  persuaded  that  formation  of  a  Joint 
Committee  consisting  of  members  of  both 
industries,  to  review  present  notification 
procedures,  as  suggested  by  the  Associa¬ 
tion  of  Maximum  Service  Telecasters  is 
necessary.  We  reiterate  that  the  changes 
promulgated  today,  coupled  with  good 
faith  cooperation  among  all  parties,  pro¬ 
vide  the  means  of  accomplishing  our 
basic  objective  of  regulation  in  the  public 
interest. 

Grandfathering 

89.  In  recommending  adoption  of  fixed 
zones  of  exclusivity  to  replace  the  cur¬ 
rent  system  of  signal  contour  priorities, 
cable  Interests  note  that  in  some  In¬ 
stances  systems  will  be  required  to  pro¬ 
vide  non-duplication  protection  where 
they  did  not  have  to  provide  it  before. 
They  argue  that  the  Commission  In  Ini¬ 
tiating  its  rule  making  proceeding  In 
Docket  19995,  did  not  intend  to  compound 
the  effect  of  the  non-duplication  rules 
should  the  data  submitted  in  the  com¬ 
ments  warrant  such  a  relaxation.  NCTA 
urges  that  In  reducing  the  zone  of  ex¬ 
clusivity  protection  to  the  area  within 
35  miles  of  a  television  station,  the  Com¬ 
mission  should  “grandfather’’  existing 
cable  television  systems.  That  is,  a  cable 
system  still  subject  to  non-duplication 
requirements  under  NCTA’s  proposed 
rule  changes  would  not  be  required  to 
provide  any  more  protection  to  a  televi¬ 
sion  station  than  it  currently  provides. 


FEDERAL  REGISTER,  VOL.  40,  NO.  77— MONDAY,  APRIL  21,  1975 


17738 


RUUS  AND  REGULATIONS 


NCTA  avers  that  such  a  grandfathering 
provision  would  not  have  any  adverse 
impact  on  television  market  stations, 
since  the  stations  are  not  now  entitled 
to  receive  such  protection  and  the  status 
quo  would  merely  be  preserved. 

90.  We  do  not  believe  that  the  revisions 
to  our  exclusivity  rules  require  that  we 
adopt  any  grandfathering  policies  re¬ 
garding  cable  television  systems  or  tele¬ 
vision  stations  which  will,  in  one  way 
or  another,  be  affected  by  these  changes. 
A  system’s  obligation  to  provide  exclu¬ 
sivity  will  now  be  determined  by  refer¬ 
ence  to  an  order  of  priorities  no  longer 
based  on  predicted  signal  contours.  Those 
considerations  which  impelled  the  exten¬ 
sion  of  grandfather  rights  to  certain 
cable  television  systems  when  the  Cable 
Television  Report  and  Order  revised  the 
signal  carriage  rules  do  not  apply  with 
tse  same  persuasiveness  in  this  proceed¬ 
ing.  Without  the  grandfathering  provi¬ 
sions  of  i  76.65  of  the  rules,  many  systems 
would  not  have  been  able  to  continue  the 
carriage  of  various  signals  following  the 
revision  of  the  signal  carriage  rules.  Con¬ 
sequently,  their  subscribers  would  hare 
been  deprived  of  cable  television  service 
to  which  they  had  become  accustomed. 
Since  only  duplicating  network  program¬ 
ming  is  affected  by  the  exclusivity  rules, 
and  whatever  loss  of  service  implied 
therein  will  be  substantially  ameliorated 
by  the  revised  rule  which  now  provides 
for  dual  or  even  multi-channel  carriage 
during  periods  of  non-duplication  pro¬ 
tection,  there  will  not  be  a  consequent 
withdrawal  of  service  when  these  rules 
become  effective. 

Pending  Matters  and  Future  Petitions 

91.  Although  we  have  adopted  new  ex¬ 
clusivity  rules  and  procedures,  there  re¬ 
main  or*  file  pleadings,  petitions  and 
other  matters  which  were  submitted  pur¬ 
suant  to  our  former  rules  and  which 
await  disposition.  Therefore,  at  this  point 
our  Intentions  regarding  their  disposition 
should  be  outlined  In  detail. 

a.  Petitions  seeking  waiver  or  enforcement 
of  our  former  single  channel  carriage  rules 
(f  76.55(a)  (3) )  wUl  be  dismissed  as  moot. 

b.  Petitions  seeking  an  order  to  show  cause 
for  alleged  violation  of  our  former  single 
channel  carriage  rule  (5  76.55(a)  (8) )  will  be 
dismissed  as  moot. 

c.  Petitions  seeking  waiver  of  the  network 
program  exclusivity  rules: 

1)  We  are  instructing  the  Commission’s 

staff  to  all  petitions  for  waiver  of  our 

former  network  exclusivity  rules  that  are 
clearly  moot;  eg.,  petitions  concerning  cable 
television  systems  serving  fewer  than  1,000 
subscribers  from  a  single  headend,  and  peti¬ 
tions  concerning  cable  television  systems 
where,  pursuant  to  our  new  zones  of  protec¬ 
tion,  no  exclusivity  protection  will  be 
required. 

2)  All  other  petitions  seeking  w&lver  of  the 
network  program  axcluslvlty  rules  will  be 
dismissed  as  moot  unless,  within  sixty  (60) 
days  of  the  effective  date  of  the  new  rules 
adopted  herein,  they  are  supplemented  to 
demonstrate  their  relevance  to  our  new  net¬ 
work  program  exclusivity  regulatory  scheme. 

d.  Petitions  seeking  an  order  to  show  cause 
for  alleged  violation  of  the  network  pro¬ 
gram  exclusivity  rules : 

1)  We  are  instructing  the  Commission’s 
staff  to  dismiss  all  petitions  seeking  an  order 


to  show  cause  for  alleged  violation  of  the 
network  program  exclusivity  rules  that  are 
clearly  moot,  eg.,  petitions  concerning  cable 
television  systems  serving  fewer  than  1,000 
subscribers  from  a  single  headend,  and  peti¬ 
tions  concerning  cable  tele  vision  systems 
where,  pursuant  to  our  new  zones  of  protec¬ 
tion,  no  exclusivity  protection  will  be  re¬ 
quired. 

2)  All  other  petitions  seeking  an  order 
to  show  cause  for  alleged  violation  of  the 
network  program  exclusivity  rules  will  be 
dismissed  as  moot  unles,  within  sixty  (60) 
days  of  the  effective  date  of  the  new  rules 
adopted  herein,  they  are  supplemented  to 
demonstrate  their  relevance  to  our  new  net¬ 
work  program  exclusivity  regulatory  scheme. 

e.  Petitions  seeking  reconsideration  or 
stay  of  prior  Commission  actions  concerning 
the  network  program  exclusivity  rules : 

1)  We  are  instructing  the  Commission’s 
staff  to  dismiss  all  petitions  seeking  recon¬ 
sideration  or  stay  of  prior  Commission  ac¬ 
tions  concerning  the  network  program  ex¬ 
clusivity  rules  that  are  clearly  moot,  eg., 
petitions  concerning  cable  television  systems 
serving  fewer  than  1,000  subscribers  from  a 
single  headend,  and  petitions  concerning 
cable  television  systems  where,  pursuant  to 
our  new  zones  of  protection,  no  network 
program  exclusivity  protection  will  be  re¬ 
quired. 

2)  All  other  petitions  seeking  reconsidera¬ 
tion  or  stay  of  prior  Commission  actions 
concerning  the  network  program  exclusivity 
rules  will  be  dismissed  as  moot  unless,  with¬ 
in  sixty  (60)  days  of  the  effective  date  of  the 
new  rules  adopted  herein,  they  are  supple¬ 
mented  to  demonstrate  their  relevance  to 
our  new  network  program  exclusivity  regula¬ 
tory  scheme. 

f.  Hearing  cases:  Cases  concerning  net¬ 
work  program  exclusivity  In  which  hearings 
were  ordered  prior  to  the  effective  date  of 
the  new  rules  adopted  herein,  will  he  dis¬ 
posed  of  by  Administrative  Law  Judges  and 
other  decisionmaking  Commission  person¬ 
nel  consistent  with  our  action  herein. 

g.  Petitions  seeking  Interpretative  rulings 
or  imposition  of  additional  or  different  re¬ 
quirements:  All  petitions  seeking  Interpreta¬ 
tive  rulings  or  Imposition  of  additional  or 
different  requirements  concerning  the  net¬ 
work  program  exclusivity  rules  filed  pursu¬ 
ant  to  I  76.7  will  be  dismissed  as  moot  un¬ 
less,  within  sixty  (60)  days  of  tbs  effective 
date  of  the  new  rules  adopted  herein,  they 
are  supplemented  to  demonstrate  their  rel¬ 
evance  to  our  new  network  program  exclu¬ 
sivity  regulatory  scheme. 

h.  Petitions  for  waiver,  or  petitions  seek¬ 
ing  an  order  to  show  cause  concerning  same 
day  exclusivity  In  the  Mountain  Standard 
Time  Zone  (176.94(b))  will  remain  on  file 
pending  our  final  disposition  of  that  matter. 

In  view  of  the  foregoing,  we  find  that 
the  public  Interest  would  be  served  by 
adoption  of  the  rules  set  forth  below, 
effective  May  23, 1975.  Authority  for  such 
rules  Is  contained  in  sections  2,  4  (1)  and 
(J),  301,  303.  307,  308,  and  309  of  the 
Communications  Act  of  1934,  as 
amended.  We  further  conclude  that  a 
final  determination  on  the  other  aspects 
of  the  proposed  rule  making  discussed 
herein  should  be  the  subject  of  further 
proceedings. 

Accordingly,  it  is  ordered,  That  effec¬ 
tive  May  23,  1975,  Parts  0  and  76  are 
amended  as  set  forth  below,  and  the 
Commission  retains  full  Jurisdiction  over 
all  other  aspects  of  this  proceeding. 

It  is  further  ordered.  That  the  “Peti¬ 
tion  for  Rule  Making”  (RM-2370)  filed 
by  the  Rocky  Mountain  Broadcasters  As¬ 
sociation  is  dismissed  as  moot. 


It  is  further  ordered.  That  the  “Peti¬ 
tion  for  Reconsideration”  filed  by  the 
Association  of  Maximum  Service  Tele¬ 
casters  in  Docket  18785  is  dismissed  as 
moot,  and  the  proceeding  in  Docket  18785 
is  terminated. 

Adopted:  April  3, 1975. 

Released:  April  14, 1975. 

(Secs.  2,  4,  301,  303,  307,  306.  809,  48  Stat., 
as  amended,  1064,  1066,  1081,  1082,  1083.  1084. 
1085;  47  UJ3.C.  152,  154,  301,  303,  307,  308, 
309) 

PedIral  Communications 
Commission,” 

[seal]  Vincent  J.  Mullins, 

Secretary. 

Chapter  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as  fol¬ 
lows: 

A.  Part  0,  Commission  Organization, 
is  amended  as  follows : 

§  0.288  [Amended] 

1.  Paragraph  (q)  of  I  0.288  is  amended 
by  deleting  “the  network  program  exclu¬ 
sivity  provisions  of  i§  76.91  and  76.93' 
following  the  word  “concerning”  and  sub¬ 
stituting  the  following:  “the  network 
program  nonduplication  protection  pro¬ 
visions  of  S§  76.92  and  76.94.” 

B.  Part  76,  Cable  Television  Service,  is 
amended  as  follows : 

2.  The  title  of  Subpart  P  is  revoked  and 
changed  to  read  as  follows : 

Subpart  F — Nonduplication  Protection  and 
Syndicated  Exclusivity 

§  76.27  [Amended] 

3.  In  1  76.27,  the  last  sentence  is 
amended  by  deleting  “program  exclusiv¬ 
ity  (§  76.91)”  following  the  word  "and,” 
and  substituting  “network  program  non- 
duplication  protection  (|  76.92) 

4.  In  S  76.55,  paragraph  (a)  (3)  is 
amended  by  adding  a  proviso  reading  as 
follows: 

§  76.55  Manner  «(  carriage. 

(a)  •  •  • 

(3)  •  •  •  Provided,  however.  That 
this  provision  shall  not  apply  to  a  signal 
protected  pursuant  to  58  76.92  and  76.94, 
during  periods  when  network  program 
nonduplication  protection  is  provided. 

•  •  •  •  • 

§  76.91  [Reserved] 

5.  Section  76.91  Is  hereby  revoked  and 
reserved. 

6.  A  new  {  76.92  is  added  reading  as 
follows: 

§  76.92  Stations  entitled  to  network  pro¬ 
gram  nonduplication  protection. 

(a)  Any  cable  television  system  which 
operates  In  a  community  located  in  whole 
or  in  part  within  the  35 -mile  specified 
zone  of  any  commercial  television  broad¬ 
cast  station  or  within  the  secondary  zone 
which  extends  20  miles  beyond  the  speci¬ 
fied  zone  of  a  smaller  market  television 
broadcast  station  (55  miles  altogether), 
and  which  carries  the  signal  of  such  sta¬ 
tion  shall,  except  as  provided  In  para¬ 
graphs  (e)  and  (f )  of  this  section,  delete, 

*  Commissioner  Lee  absent. 
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upon  request  of  the  station  licensee  or 
permittee,  the  duplicating  network  pro¬ 
gramming  of  lower  priority  signals  in 
the  manner  and  to  the  extent  specified 
in  §§  76.94  and  76.95. 

(b)  For  purposes  of  this  section,  the 
order  of  nonduplication  priority  of  tele¬ 
vision  signals  carried  by  a  cable  televi¬ 
sion  system  is  as  follows : 

(1)  First,  all  television  broadcast  sta¬ 
tions  within  whose  specified  zone  the 
community  of  the  system  Is  located,  in 
whole  or  in  part; 

(2)  Second,  all  smaller  market  televi¬ 
sion  broadcast  stations  within  whose  sec¬ 
ondary  zone  the  community  of  the  sys¬ 
tem  is  located,  in  whole  or  in  part. 

(c)  For  purposes  of  this  section,  all 
noncommercial  educational  television 
broadcast  stations  licensed  to  a  com¬ 
munity  located  in  whole  or  in  part  with¬ 
in  a  major  television  market  as  specified 
In  5  76.51  shall  be  treated  in  the  same 
manner  as  a  major  market  commercial 
television  broadcast  station,  and  all  non¬ 
commercial  educational  television  broad¬ 
cast  stations  not  licensed  to  a  community 
located  In  whole  or  in  part  within  a 
major  television  market  shall  be  treated 
In  the  same  manner  as  a  smaller  market 
television  broadcast  station. 

(d)  Any  cable  television  system  op¬ 
erating  in  a  community  to  which  a  100- 
watt  or  higher  power  translator  station  is 
licensed,  which  translator  is  located 
within  the  predicted  Grade  B  signal  con¬ 
tour  of  the  television  broadcast  station 
that  the  translator  station  retransmits, 
shall,  upon  request  of  such  translator  sta¬ 
tion  licensee  or  permittee,  delete  the 
duplicating  network  programming  of 
any  television  broadcast  station  whose 
reference  point  (See  5  76.53)  is  more 
than  55  miles  from  the  community  of  the 
system. 

(e)  Any  cable  television  system  which 
operates  in  a  community  located  in  whole 
or  in  part  within  the  specified  zone  of 
any  television  broadcast  station  or  with¬ 
in  the  secondary  zone  of  a  smaller 
market  television  broadcast  station  is  not 
required  to  delete  the  duplicating  net¬ 
work  programming  of  any  100-watt  or 
higher  power  television  translator  sta¬ 
tion  which  is  licensed  to  the  community 
of  the  system. 

(f)  Any  cable  television  system  which 
operates  in  a  community  located  in  whole 
or  in  part  within  the  secondary  zone  of 
a  smaller  market  television  broadcast 
station  Is  not  required  to  delete  the 
duplicating  network  programming  of  any 
major  market  television  broadcast  sta¬ 
tion  whose  reference  point  (See  S  76.53) 
Is  also  within  55  miles  of  the  community 
of  the  system. 

§  76.93  [Reserved] 

7.  Section  76.93  Is  hereby  revoked  and 
reserved. 

8.  A  new  S  76.94  Is  added  reading  as 

follows : 


§  76.94  Notification  requirements  and 
extent  of  protection. 

(a)  Where  the  network  programming 
of  a  television  station  is  entitled  to  non¬ 
duplication  protection,  a  cable  television 
system  shall,  upon  request  of  the  station 
licensee  or  permittee,  refrain  from  simul¬ 
taneously  duplicating  any  network  pro¬ 
gram  broadcast  by  such  station  only  if 
the  cable  television  system  has  received 
the  information  required  in  paragraph 
(a)  (1)  and  (2)  of  this  section; 

(1)  Notification  of  the  programming 
to  be  protected  and  of  the  programming 
to  be  deleted  must  be  received  on  a 
monthly  basis,  no  later  than  eight  (8) 
days  preceding  the  calendar  month  dur¬ 
ing  which  exclusivity  is  requested;  and 

(2)  Changes  in  the  monthly  notifica¬ 
tion  request  required  by  paragraph  (a) 
(1)  of  this  section  must  be  submitted 
eight  (8)  days  preceding  the  program¬ 
ming  to  be  protected. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  upon  re¬ 
quest  of  a  television  station  licensed  to  a 
community  in  the  Mountain  Standard 
Time  Zone  that  is  not  one  of  the  desig¬ 
nated  communities  in  the  first  50  major 
television  markets,  a  cable  television  sys¬ 
tem  shall  refrain  from  duplicating  any 
network  program  broadcast  by  such  sta¬ 
tion  on  the  same  day  as  its  broadcast  by 
the  station.  Where  a  cable  system  is  re¬ 
quired  to  provide  same-day  network  pro¬ 
gram  nonduplication  protection,  the 
following  provisions  shall  be  applicable: 

(1) A  cable  television  system  need  not 
delete  reception  of  a  network  program 
if,  in  so  doing,  it  would  leave  available 
for  reception  by  subscribers,  at  any  time, 
less  than  the  programs  of  two  networks 
(including  those  broadcast  by  any  sta¬ 
tions  whose  signals  are  being  carried  and 
whose  programming  is  being  protected 
pursuant  to  the  requirements  of  this 
section) ; 

(2)  A  system  need  not  delete  reception 
of  a  network  program  which  is  scheduled 
by  the  network  between  the  hours  of  6 
and  11  p.m.,  eastern  time,  but  is  broad¬ 
cast  by  the  station  requesting  deletion, 
in  whole  or  In  part,  outside  of  the  period 
which  would  normally  be  considered 
prime  time  for  network  programming  in 
the  time  zone  involved. 

9.  Section  76.95  is  revised  to  read  as 
follows : 

§  76.95  Exceptions. 

(a)  Notwithstanding  the  requirements 
of  SS  76.92  and  76.94,  a  cable  television 
system  need  not  delete  reception  of  any 
program  which  would  be  carried  on  the 
system  In  color  but  will  be  broadcast  in 
black  and  white  by  the  station  requesting 
deletion. 

(b)  The  provisions  of  SS  76.92  and  76.94 
shall  not  apply  to  a  cable  television  sys¬ 
tem  serving  fewer  than  1,000  subscribers 
or  to  a  conglomerate  of  commonly  owned 
and  technically  integrated  systems  serv¬ 


ing  fewer  than  1,000  subscribers.  Within 
60  days  following  the  provision  of  service 
to  1000  subscribers,  each  such  cable  sys¬ 
tem  and  conglomerate  shall  file  a  notice 
to  that  effect  with  the  Commission  and 
shall  send  a  copy  thereof  to  all  television 
broadcast  and  translator  stations  carried 
by  the  cable  system. 

(c)  Network  nonduplication  protection 
need  not  be  extended  to  a  higher  priority 
station  for  one  hour  following  the  sched¬ 
uled  time  of  completion  of  the  broadcast 
of  a  live  sports  even  by  that  station  or 
by  a  lower  priority  station  against  which 
a  cable  system  would  otherwise  be  re¬ 
quired  to  provide  nonduplication  protec¬ 
tion  following  the  scheduled  time  of  com¬ 
pletion. 

(d)  The  Commission  will  give  full  ef¬ 
fect  to  private  agreements  between  op¬ 
erators  of  cable  television  systems  and 
local  television  stations  which  provide  for 
a  type  or  degree  of  network  program 
nonduplication  protection  which  differs 
from  the  requirements  of  SS  76.92  and 
76.94. 

Note. — Technical  Integration,  for  the  pur¬ 
pose  of  paragraph  (b)  of  this  section,  is 
limited  to  that  accomplished  by  a  local  cable 
or  microwave  (eg.,  a  OARS  LD8  facility) 
interconnection.  Satellite  or  microwave  net¬ 
working  to  geographically  separated  systems 
of  a  multiple  system  owner  does  not  con¬ 
stitute  technical  integration  for  the  purposes 
of  this  section. 

10.  Section  76.97  is  revised  to  read  as 
follows : 

§  76.97  Waiver  petitions. 

(a)  Subject  to  the  provisions  df  para¬ 
graph  (b)  of  this  section,  where  a  peti¬ 
tion  for  waiver  of  the  provisions  of 
§§  76.92  and  76.94  is  filed  within  fifteen 
(15)  days  after  a  request  for  network 
program  nonduplication  protection  is  re¬ 
ceived  from  a  television  broadcast  or 
translator  station  licensee  or  permittee 
by  the  operator  of  a  cable  television  sys¬ 
tem,  such  system  need  not  provide  non¬ 
duplication  protection  pending  the  Com¬ 
mission’s  ruling  on  the  petition  or  on  the 
question  of  temporary  relief  pending  fur¬ 
ther  proceedings. 

(b)  The  fifteen  (15)  day  period  speci¬ 
fied  in  paragraph  (a)  shall  not  com¬ 
mence  until  the  television  broadcast  sta¬ 
tion  requesting  exclusivity  has  initiated 
service  pursuant  to  program  test  author¬ 
ity  as  provided  in  §  73.629  of  this  chapter, 
dnd  until  the  cable  television  system 
serves  1,000  or  more  subscribers  or  a  con¬ 
glomerate  of  commonly  owned  and  tech¬ 
nically  Integrated  systems  serves  1,000  or 
more  subscribers. 

Not*.— Technical  integration,  for  the  pur¬ 
pose  of  paragraph  (b)  of  this  section,  is 
limited  to  that  accomplished  by  a  local  cable 
or  microwave  (eg.,  a  OARS  LOS  faculty) 
interconnection.  Satellite  or  microwave  net¬ 
working  to  geographically  separated  systems 
of  a  multiple  system  owner  does  not  con¬ 
stitute  technical  Integration  for  the  purposes 
of  this  section. 
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§  76.99  [Amended] 

11.  Section  76.99  is  amended  as  fol¬ 
lows:  Delete  “16  76.91.  76.93,”  after  the 
words  “provisions  of,"  and  substitute 
"86  76.92,  76.94,”  and  delete  “network 
program  exclusivity  pursuant  to  6  76.93 
(b)  ”  after  the  word  “same-day”  and  sub¬ 
stitute  “network  program  nonduplication 
protection  pursuant  to  6  76.94(b) 

Appendix  A 

BROADCAST  COMMENTS 

Abilene  Radio  and  Television  Company 
Amaturo  Group,  Inc. 

American  Broadcasting  Companies,  Inc. 
American  Public  Life  Broadcasting  Com¬ 
pany 

Apple  Valley  Broadcasting,  Inc. 

Arkansas  Television  Company 
Association  of  Maximum  Service  Telecast¬ 
ers  (MST) 

A  VOO  Broadcasting  Corporation 
Bass  Broadcasting  Company 
Bass  Brothers  Telecasters,  Inc. 

Bi -States  Company 

Black  Hawk  Broadcasting  Company 

Boston  Broadcasters,  Inc. 

Brazos  Broadcasting  Company 
Broadcasting  Services,  Inc.,  et  al. 

Brockway  Company 
Buford  Television,  Inc. 

Caicasiew  Television  and  Radio,  Inc. 
California  Oregon  Broadcasting,  Inc. 

Capitol  of  Colorado  Corporation 
CBS.  Inc. 

CBS  Television  Affiliates  Association 
Central  Alaska  Broadcasting,  Inc. 

Central  Coast  Broadcasting,  Inc. 

Channel  Nine  of  Orlando 
Channel  Two  Television  Company 
Circle  L,  Inc.,  et  al. 

Clay  Broadcasting  Corporation 
Columbia  Empire  Broadcasting  Corpora¬ 
tion 

Columbus  Broadcasting  Company 
Combusker  Television  Corporation 
Cowles  Florida  Broadcasting,  Inc. 

Daily  Telegraph  Printing  Company 
Desert  Empire  Television  Corporation 
Duhamel  Broadcasting  Enterprises 
Fisher’s  Blend  Station,  Inc. 

Flower  City  Television  Corporation 
Forward  Communications,  et  al. 

Four  States  Television,  Inc. 

Garry  owen  Corporation 

Henry  Geller 

GUI  Industries,  Inc. 

Grayson  Enterprises,  Inc. 

Great  Lake  Communications,  Inc. 

Great  Lakes  Television  Company 
Gross  Telecasting,  Inc. 

Harriscope  Broadcasting  Corporation 
Hearst  Corporation 

Hols  ton  Valley  Broadcasting  Corporation 
Horizons  Communications  Corporation  „ 
Hubbard  Broadcasting  Company 
International  Television  Corporation 
Jersey  Cape  Broadcasting  Corporation 
Jet  Broadcasting  Company,  Inc. 

Joint  Comments  of  the  Licensees  of  28 
Television  Broadcast  Stations 

Joint  Comments  of  28  Television  Broad¬ 
cast  Station  Licensees 

Joint  Reply  Comments  of  18  Television 
Licensees 


Kansas  State  Network,  Inc. 

KEY  Television,  Inc. 
wro  Broadcasting  Corporation 
King  Broadcasting  Company 
KIRO,  Tnr> 

KMSO-TV,  Inc.,  et  al 
KOOL  Radio  Television,  Inc, 

KSLA-TV,  Inc. 

KTVB,  Inc. 

KWTX  Broadcasting  Company 
Leake  TV,  Inc. 

McGraw-Hill  Broadcasting  Company 
McKinnon  Enterprises 
Meredith  Corporation 
Metromedia,  Inc. 

Meyer  Broadcasting  Company 
Mid-American  Television  Company 
Mid-Continental  Telecasting,  Inc. 

Mobile  Video  Tapes,  Inc. 

Monterey  Salinas  Television 
Mt.  Mansfield  Television,  Inc. 

Multimedia,  Inc. 

National  Association  of  Broadcasters 
(NAB) 

NBC  Television  Affiliate  Association 
Nebraska  Broadcasters  Association 
NEP  Communications,  et  al 
New  Mexico  Broadcasting  Company 
•Noe  Enterprises,  Inc. 

North  American  Communications  Cor¬ 
poration 

Northern  West  Virginia  TV  Broadcasting 
Company 

NWG  Broadcasting  Company 
Ohio  Educational  Television  Network 
Commission 

Paducah  Newspapers,  Inc. 

Pikes  Peak  Broadcasting  Company 
Poole  Broadcasting  Company,  et  al 
Radio  Medford,  Inc. 

Rocky  Mountain  Broadcasters  Association 
Rollins  Telecasting,  Inc. 

Rust  Craft  Broadcasting  Company 
Taft  Broadcasting  Company 
Taylor  Broadcasting  Company 
Television  Muscle  Shoals,  Inc. 

Texoma  Broadcasters,  Inc. 

T/R,  Inc. 

Trl -State  Broadcasting  Company 
Scripps -Howard  Broadcasting  Company 
Southern  Minnesota  Broadcasting  Com¬ 
pany 

Southern  Television  Corporation 
Southwestern  Louisiana  Communications, 
Inc. 

Southwest  Kansas  Television  Company, 
Inc. 

Springfield  Television,  Inc. 

Springfield  Television  Broadcasting 
Corporation 
Stainless,  Inc. 

Storer  Broadcasting  Company,  et  al. 

Sun  Papers  Television 
Virginia  Broadcasting  Corporation 
Washoe  Empire 
WDAY,  Inc.,  et  al. 

WDHO-TV,  Inc. 

WENY,  Inc. 

WENY,  Inc.,  et  al. 

Westlnghouse  Broadcasting  Company,  Inc. 
WGAL  Television,  Inc. 

WHO  Broadcasting  Company 
WIIC-TV,  Inc. 

Withers  Broadcasting  Company  of  West 
Virginia 

WLAC-TV,  Inc. 

WLEX-TV,  Inc. 


WOO  Broadcasting  Company 
WTHI  Stations 
WTVY,  Inc. 

WYNBOO  Communications,  Inc. 

XYZ  Television,  Inc. 

CABLE  COMMENTS 

Allegany  Video 

Arizona  Cable  Television  Association 
Arizona  Cable  TV,  Inc. 

Clay  Blanco,  Valley  Cablecasting  Company 
Sam  L.  Bradford 
Buckeye  Cablevlsion,  Inc.,  et  al. 
Cablecom-General,  Inc. 

C-A  Cablevlsion 
B.  G.  Cadle 

California  Community  Television  Associa¬ 
tion 

Carte rsville  Cable  TV,  Inc. 

CATV  of  Penna.,  Inc. 

79  CATV  Companies  (Joint  comments) 
Carthage  Cablevlsion,  Inc. 

Cass  Cable  TV,  Inc. 

Chillicothe  Cable  TV 
Coldwater  Cablevlsion,  Inc. 

Columbus  TV  Cable  Corporation 
Communications  Properties,  Inc.,  et  al. 
Community  Antenna  Company,  Inc. 
Community  TV-ByBtem,  Inc. 

Crosby  Cable,  Inc. 

Lee  Droeger 

Eastern  Connecticut  Cable  Television,  Inc. 
Flint  Cable  TV,  Inc. 

Galnsville  Cablevlsion 
Gerlty  Broadcasting  Company 
Griffin  Coaxial  Company 
Gulf  Coast  Teleceptlon,  Inc. 

Hardin  Cable  TV,  Inc. 

Heritage  Communications,  Inc. 

Hurley  Cable  TV 
KallspeU  Cable-TV 
Kingdom  Television,  Inc. 

Lake  Charlevoix  Cable  TV,  et  al 
Manistee  TV  Cable,  Inc. 

James  W.  Meador 

Mead vllle  Master  Antenna,  Inc. 

Metro  Cable  Company 
Mississippi  Cable  TV  Association 
Mohave  Cable  Company 
National  Cable  Television  Association 
(NCTA) 

Pennsylvania  Cable  Television  Association 
Quaker  CATV,  Inc. 

Sammons  Communications,  Inc. 

See  TV  Company 
David  W.  Spangler 
Staunton  Video  Corporation 
Systems  TV,  Inc. 

Tele-Communications.  Inc. 

TelePrompTer  Corporation 
Thomas  Cablevlsion 
Total  Cable  TV,  Inc. 

Tower  Communications,  Inc. 

Town  of  Culpeper,  Virginia  and  Suburban 
Cablevlsion,  Inc. 

Two  M  Cablevlsion,  Inc. 

University  City  Television  Cable  Company, 
Inc. 

Upper  Valley  Telecable  Company.  Inc. 
Viacom  International,  Inc. 

Board  of  Trustees  for  the  Vincennes  Uni¬ 
versity 

Warner  Cable  of  Claremont 
Warner  Cable  of  Danville 
Water,  Light  &  Gas  Commission  of  Monroe, 
Georgia 

Welch  Antenna  Company 
Western  Communications,  Inc. 
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NAME  OF  RECUESTING  STATION:  «***“  N£TW0M  EXCLUSIVITY  REQUEST  FORM 

_ _ 

Dim#  Box  Broadcasting,  Ine.  PERIOO  Of  PROTECTION 

Dim#  Box,  T«xa#  •* 

KABU,  Channel  38 
Affiliation:  ABC  network 


MAILING  DATE: 
February  18,  1875 


Appendix  C 

ILLUSTRATION  OP  SPECIFIED  ZONES 

The  purpose  of  this  Appendix  is  to  illus¬ 
trate  the  general  application  of  the  new  non- 
duplication  rules.  An  exhaustive  discussion 
of  the  new  rules  is  not  Intended.  The  main 
text  of  this  proceeding  should  be  referred  to 
for  specific  details  of  the  new  non-duplica¬ 
tion  rules  illustrated  and  for  such  situations 
not  here  discussed. 

Figure  1  represents  a  hypothetical  televi¬ 
sion  broadcast  market  situation.  It  has  been 
designed  to  illustrate  various  non-duplica¬ 
tion  circumstances  and  should  not  be  con¬ 
sidered  as  generally  representative  of  an  ac¬ 
tual  market  situation. 

Four  television  markets  are  illustrated, 
identified  by  the  large  letters  A,  B,  C,  and  D. 


Markets  A  and  D  represent  two  smaller  mar¬ 
kets  (i.e.,  below  100),  and  markets  C  and  B 
are  underscored  and  represent  major  markets 
(i.e„  top  100).  Stations  located  in  all  four 
markets  receive  a  35  mile  (radius)  specified 
zone  of  protection  (see  paragraph  57).  This 
zone  will  be  referred  to  as  the  Primary  Zone 
of  the  respective  market.  In  addition,  smaller 
markets  (A  and  D)  receive  an  added  20  mile 
(radius)  area  beyond  the  Primary  Zone  of 
protection.  This  added  zone  will  be  referred  to 
as  the  Secondary  Zone  of  the  respective 
market. 

.The  application  of  the  non-duplication 
rules  to  various  hypothetical  cable  system 
locations  can  be  determined  by  noting  rela¬ 
tive  priorities  of  the  various  Primary  and 
Seoondary  Zones  encompassing  the  partic¬ 
ular  systems,  as  discussed  below. 
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Cable  System  1.  Is  located  within  the  Pri¬ 
mary  Zone  of  market  D  and,  since  there  are 
no  other  equal  or  higher  priority  zones  that 
encompass  the  cable  system.  It  must  provide 
non-duplication  protection  to  all  network 
affiliated  stations  in  market  D  against  all 
other  similarly  affiliated  signals  carried  by  the 
cable  system. 

Cable  System  2.  Is  located  within  the  Sec¬ 
ondary  Zone  of  market  D  and,  since  there  are 
no  other  equal  or  higher  priority  zones  that 
encompass  the  cable  system.  It  must  provide 
non-duplication  protection  to  all  network  af¬ 
filiates  In  market  D  from  all  other  similarly 
affiliated  signals  carried  by  the  cable  system. 

Cable  System  3.  Is  located  within  the  over¬ 
lapping  Secondary  Zones  of  both  markets  A 
and  D.  Since  the  cable  system  Is  within  over¬ 
lapping  zones  of  equal  priority.  It  Is  not 
required  to  protect  affiliated  stations  In  mar¬ 
ket  A  or  D  against  each  other.  Affiliates  In 
both  markets  A  and  D,  however,  may  take 
advantage  of  their  Individual  secondary  zones 
by  requesting  non-duplication  protection 
from  cable  system  3  with  respect  to  similar 
affiliates  from  any  other  market  (e.g.,  C  and 
B ). 

Cable  System  4.  Is  located  within  the  Pri¬ 
mary  Zone  of  market  A  and,  since  there  are 
no  equal  or  higher  priority  zones  that  en¬ 
compass  the  system,  it  must  provide  non¬ 
duplication  protection  to  all  network  affili¬ 
ated  stations  in  television  market  A  against 
all  other  similarly  affiliated  signals  from 
Primary  Zone  of  market  B  and  the  Secondary 
other  markets  carried  by  the  cable  system. 

Cable  System  5.  Is  located  within  the 
Zone  of  market  A.  Since  the  Primary  Zone 
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Is  of  higher  priority,  the  cable  system  must 
provide  non-duplication  protection  to  all 
network  affiliated  station*  in  market  B 
against  all  other  similarly  affiliated  signals 
from  other  markets. 

Cable  System  6.  Is  located  within  the  Sec¬ 
ondary  Zone  of  market  A  and  outside  the 
Primary  Zone  of  market  B.  If  the  usual  sys¬ 
tem  of  priorities  would  govern,  the  cable 
system  would  be  required  to  provide  non- 
duplication  protection  to  affiliated  stations 
in  market  A  against  similarly  affiliated  sig¬ 
nals  from  all  other  markets,  including  mar¬ 
ket  B.  However,  since  this  might  result  In 
the  blacking  out  of  a  closer  signal  (from 
market  B)  to  protect  a  more  distant  signal 
(from  market  A),  (  76.92(f)  applies  and  a  55- 
mlle  area  of  protection  must  be  drawn  around 
the  Primary  Zone  of  major  market  B  where- 
ever  it  may  overlap  a  smaller  market  Second¬ 
ary  Zone.  Cable  systems  located  within  this 
major-minor  market  overlap  area  (illustrated 
here  by  the  striped  portion)  need  not  pro¬ 
vide  non -duplication  protection  to  affiliated 
stations  in  either  market  A  or  B  against  each 
other.  Nor  would  such  a  cable  system  have 
to  provide  nonduplication  protection  to  affili¬ 
ated  stations  in  major  market  B  against  simi¬ 
lar  affiliates  in  any  other  market.  The  cable 
system  must,  however,  recognize  the  Sec¬ 
ondary  Zone  of  protection  of  affiliated  sta¬ 
tions  in  smaller  market  A  with  respect  to 
similar  affiliates  in  all  markets  other  than 
market  B. 

Cable  System  7.  Is  located  outside  all  Pri¬ 
mary  and  Secondary  Zones  and,  therefore,  is 
not  required  to  provide  non-dupllcatlon  pro¬ 
tection  to  affiliated  stations  in  any  market. 


{  76.92(f),  discussed  above,  Is  inapplicable 
because,  although  it  Is  within  55  miles  of 
major  market  C,  there  Is  no  overlap  from  the 
Secondary  Zone  of  smaller  market  A. 


APTENNX  c 

FIGURE  1 
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